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By Alan B. Bookman 


Florida’s Grade in Democracy 101 


e all should be con- 

cerned that a recent 

survey indicates that 

46 percent of Florida 
adult residents cannot define the 
term “separation of powers.” Among 
those least likely to identify the 
meaning of separation of powers 
were those aged 18 to 34. 

As I write this column, I am look- 
ing at the draft report of a Harris 
Interactive® research project which 
The Florida Bar commissioned to 
gain insight into how well Florid- 
ians comprehend civic issues. The 
survey focused on questions related 
to branches of government, separa- 
tion of powers, checks and balances, 
and an independent judiciary. 

The results of this survey reach the 
same conclusion as one conducted by 
the American Bar Association in 
August of 2005 in which 48 percent 
of Americans incorrectly identified 
the meaning of separation of powers. 
I agree with ABA President Michael 
S. Greco: Americans need a refresher 
course in civics. 

By the time you read this March 
column, The Florida Bar will have 
begun a campaign to advocate for 
more public awareness and educa- 
tion in civics. Our statewide Speak- 
ers Bureau and Citizens Forum will 
be going out into our communities 
with presentations on civics, and 
local volunteer bar associations will 
be asked to participate in supporting 
these educational activities. 

A report of the National Educa- 


tion Association notes, “There is now 
strong evidence that we have allowed 
the crucial processes and learning in- 
dispensable to productive citizenship 
to become marginalized.” I agree. 
Although civic education has 
historically been a primary mission 
of American public education, this 
commitment began to fade several 
decades ago. Why this decline hap- 
pened probably has many reasons 
ranging from an emphasis on stan- 
dardized testing to teachers’ reluc- 
tance to discuss issues considered 
“political.” No matter the reason, I 
am concerned when nearly one in 
five Florida residents believes the 
three branches of government are 
“local, state, and federal,” per the 


Bar’s poll, which also found some 
adults confessing that they think an 
independent judiciary means “judges 
are not Republicans or Democrats.” 

Equally disturbing is a statistic 
from the Second Annual Congres- 
sional Conference on Civic Education 
that in the 2004 presidential elec- 
tion, less than 20 percent of eligible 
18- to 25-year-olds voted. 

Because we would like to see all 
Florida middle schools provide a 
mandatory year-long course in ap- 
plied civics, we are asking adults and 
the media to assess their own school 
districts’ offerings in civic education 
and speak to their local school board 
about providing this curriculum re- 
form. Florida’s students are required 
to take a one-semester government 
course, usually in their senior year 
and less than 10 percent of our 67 
counties require the teaching of 
civics in middle school, according to 
the Florida Law Related Education 
Association. 

To promote civic education in Flor- 
ida’s K—2 public school systems, the 
Florida Civic Alliance, a broad-based 
plan addressing curriculum reform, 
state and local policy, public aware- 
ness, and coalition building, was 
created. Additionally, the association 
has developed a complete middle 
school course for local districts, based 
on Miami-Dade’s required civics 
course. 

The Civic Mission of Schools, a 
2003 report by the Carnegie Cor- 
poration, answered why schools 


“There is now strong evidence that we have allowed 
the crucial processes and learning indispensable to 
productive citizenship to become marginalized.” 


6 THE FLORIDA BAR JOURNAL/MARCH 2006 


t 
i 
| 
— 
q 
| 
H 
| 
| 
: : < rm 


THESE LEGAL PROFESSIONALS RELY ON US 


You? 


Michelle M. Blum, Esq. 
JONES DAY 
Enrique J. Martin, Esq. 
HUNTON & WILLIAMS LLP 
David C. Peck, Esq. 
GREENBERG TRAURIG 
Patricia Lebow, Esq. 
BROAD AND CASSEL 
Robert N. Gilbert, Esq. 
CARLTON FIELDS 
Jeffrey Decker, Esq. 
BAKER & HOSTETLER 
Mark S. Scott, Esq. 
BECKER & POLIAKOFF 
Julio C. Esquivel, Esq. 
SHUMAKER, LOOP & KENDRICK 
Michael D. Simon, Esq. 
GUNSTER YOAKLEY & STEWART 
David Faliszek, Esq. 
BARNES & THORNBURG 
Clayton E. Parker, Esq. 
KIRKPATRICK & LOCKHART 


Kim A. Hines, Esq. 
AKERMAN SENTERFITT 


Douglas Ulene, Esq. 
WILLKIE FARR & GALLAGHER 
Michael E. Botos, Esq. 
EDWARDS ANGELL PALMER & DODGE 
Carlos J. Deupi, Esq. 
HOGAN & HARTSON. 

J.B. Murray, Esq. 

SQUIRE SANDERS 
Lisa M. LaFourcade, Esq. 
PAUL HASTINGS 
William Siegel, Esq. 

FOX ROTHSCHILD 
Federico M. Macia, Esq. 
ADORNO & YOSS 
Thomas 0. Wells, Esq. 
BERGER SINGERMAN 
David Magli, Esq. 
SUTHERLAND ASBILL & BRENNAN 
Stuart Kapp, Esq. 
PROSKAUER ROSE 


STATUTORY REGISTERED OFFICES NATIONWIDE & OFFSHORE 


AUSTIN DELAWARE 
(512) 506-8500 (302) 424-4866 


MIAMI CHICAGO 
(305) 672-0686 (773) 935-3920 


NATIONWIDE 
(800) 672-9110 


PALM BEACH ATLANTA 
(561) 694-8107 (404) 995-0540 


@ Corporate Creations’ 


Registered Agent ¢ Director Incorporation Services 


eAmendments and Mergers 
eDocument Retrieval 
eIndependent Director Services 
eRegistered Agent Services 


eiIncorporation 
eQualification 
eUCC Services 
eCorporate Kits 


Order by Phone or Online at www.CorporateCreations.com 


Copyright © 1993-2006 CORPORATE CREATIONS. 


x 
i 
{ 
{ | 
} 
( 
| 3 
| 
at 
| 
| 
: 
: 
| 
{ 


If citizens do not understand what makes 
democracy work, they are just as likely not to 
understand the essential components of an 


independent judiciary. 


are so important to civic education. 
“Schools are communities in which 
young people learn to interact, ar- 
gue, and work together with others, 
an important condition for future 


cational ambitions.” 

That same report echoes my per- 
sonal feeling about civics education: 
“Today, as in the past, the future rests 
on the shoulders of young people who 


engaged in their communities and in 
politics, and committed to the public 
good.” 

If citizens do not understand what 
makes democracy work, they are just 
as likely not to understand the es- 
sential components of an independent 
judiciary — that the judiciary be fair 
and impartial. And without a strong 
and vibrant rule of law, our democracy 
will simply cease to exist. 


will protect and develop democratic O- 
institutions. It is crucial for the fu- 
ture health of our democracy that 
young people are knowledgeable, 


citizenship. Schools . . . bring to- 
gether a heterogeneous population 
of young people — with different 


backgrounds, perspectives, and vo- ALAN B. BoOKMAN 


Order Indexes any way 
you want them. 


Prenata! Data 


3 
od 


Get the quantities you want 
for the indexes you need — 
flexible ordering! 

At competitive prices, too. 


Also: Tabbies, Exhibits Labels, Tags, Stampers, Laser Indexes 


Trust, Medical, Litigation, Alphabetical, Roman 
Numeral, Table of Contents, Numerical/Reverse 
Numerical letter or legal size, bottom or side 
tabbed (3lb. ledger stock; tabs printed on both 
sides, mylar reinforced, except blank) 


BlumbergExcelsior,’ Inc. 


Since 1887 
800 LAW MART 800 529-6278 
Fax: 800 561-9018 


www.blumberg.com 


8 THE FLORIDA BAR JOURNAL/MARCH 2006 


P Ground Shipping 
‘ 
3 
4 
‘ 
: 


Shepanl 


leading cate briels; e-fling: trusted e-discovery resources with Applic! Discovery? 


nd manage vita 


iutionary b-based for litigators 


is, the Knowledge Barst logo, and Shepard's registered tradcinarks of Reed Elsevier Properties Inc 
of their respective companies. © 2006 LexisNexis, a division ef Reed Elsevier Inc, 


The Last Unlikely Hero 
Gerald Bard Tjoflat and the 
Jacksonville Desegregation Crisis 
35 Years Later 


by William F. Jung 


esistance to public school desegregation in this 

country was often contentious, and sometimes 

violent. Little is more precious to parents than 

the education of their children, and few things 
evoke more loyalty than the local school. Yet separate 
black/white school systems had existed in many parts 
of the country since the Civil War, and their necessary 
replacement invoked intense passion among many, and 
physical resistance among a few. This resistance was not 
limited to the South, as the violence and tumult in places 
like Boston! gave witness. 

The 35th anniversary of the final injunctive order 
in the Jacksonville desegregation case, Mims v. Duval 
County School Board, 329 F. Supp. 123 (M.D. Fla. 1971), 
is a fitting time to review a positive page in this difficult 
chapter of our national history. The desegregation of the 
Jacksonville school system 35 years ago involved a 100- 
year-old segregated black/white school system in a city 
that was very much a part of the old South. It came at a 
time of intense crisis in our nation, both in terms of race 
relations and the general social upheaval now called “the 
60s.” The resolution of the Jacksonville school crisis was 
generally peaceful and successful. The credit for this suc- 
cess belongs to the good citizens of Jacksonville and to the 
federal district judge who led them, Gerald Bard Tjoflat. 


Florida’s Reaction to Brown v. Board of Education 

In Florida, prior to 1954, it was illegal under both the 
Florida Constitution and under Florida statutes to edu- 
cate children in an integrated classroom. This prohibition 
applied even to parochial schools. Florida statutes not 
only required that the children be kept separate by race, 
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but even their books could not be stored together.” This 
system of educational apartheid was obliterated, in theory 
at least, in 1954 by Brown v. Board of Education, 347 U.S. 
483 (U.S. 1954). 

The Supreme Court’s holding in Brown, of course, was 
that “separate but equal” education of white and black chil- 
dren was neither equal nor constitutional. Florida school 
boards and state judges generally disagreed with this logic 
at the time, and some outright resisted it. Florida joined 
the rest of the South in collectively rejecting Brown. 

Historically, the graduate schools integrated first. Virgil 
Hawkins sought admission as the first African American 
at the University of Florida School of Law in 1949. He 
required 10 years and 11 court decisions before breaking 
the color barrier, with the aid of the federal courts.’ His 
success came four years after Brown. 

Hawkins was three times denied relief by the Supreme 
Court of Florida. In one of Hawkins’ failed appeals, one 
year after Brown, Justice Glenn Terrell of the Florida 
Supreme Court wrote in a concurrence: 


I might venture to point out ... that segregation is not a new phi- 
losophy generated by the states that practice it. It is and always 
has been the unvarying law of the animal kingdom, the dove and 
the quail, the turkey and the turkey buzzard ... it matters not 
where they are found, are segregated: place the horse, the cow, 
the sheep, the goat and the pig in the same pasture and they 
instinctively segregate...and when God created man, he allotted 
each race to his own continent according to color, Europe to the 
white man, and Asia to the yellow man, Africa to the black man, 
and America to the red man, but we are now advised that God’s 
plan was in error and must be reversed ....* 


Justice Terrell’s words, which seem such a relic now, 
were within mainstream Florida judicial thought at the 
time. 


} 
| 
| 
| 
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The response of Florida’s state 
courts to Brown was avoidance 
and delay. As the Supreme Court of 
Florida held in denying one of Virgil 
Hawkins’ 11 attempts: “Since the 
Brown case reverses a trend that 
had been followed for generations 
certainly there should be a gradual 
adjustment from the existing segre- 
gated school system to the non-seg- 
regated school system.” “Gradual 
adjustment” actually meant no ad- 
justment, or as little as possible. 

The reception that Brown received 
among most Florida state courts 
was typical of many other states, 
and Florida’s reaction was mild in 
comparison to some. Despite this 
grudging reluctance, segregated 
school systems were slowly being 
dismantled across the country af- 
ter Brown, largely outside of the 
deep South. Desegregation in some 
large Texas districts, for example, 
occurred as early as 1958.° Yet, no 
action was taken to desegregate 
Jacksonville’s system until eight 
years after Brown. 

The first findings that Jacksonville 
was operating a segregated school 
system occurred in 1962 and were 
made by U.S. District Judge Bryan 
Simpson, who ordered submission 
of a desegregation plan. In 1963, 
Judge Simpson approved a plan that 
provided integration of one grade per 
year.’ 


Swann v. Charlotte-Mecklenberg 
Lights the Fire 

Although Judge Simpson had 
made adverse findings as early as 
1962, the Jacksonville schools case 
simply bogged down. “All deliberate 
speed,” the famous phrase uttered 
by the Brown Court* concerning the 
speed of integration, really meant 
“not much speed” when it came to 
school desegregation, and Jack- 
sonville was no exception to this 
national rule. Eleven years after 
Brown, in 1965, only 60 black school- 
children out of 30,000 were attending 
integrated schools in Jacksonville.’ 
Desegregation accelerated slightly 
in the 1960s, but not significantly. 

Two things happened in 1971 that 
would change that speed for the 
Jacksonville schools. The first was 


the Supreme Court’s pronouncement 
in Swann v. Charlotte-Mecklenberg 
Board of Education, 402 U.S. 1 
(U.S. 1971). The second was the as- 
signment of newly-appointed U.S. 
District Judge Gerald Bard Tjoflat 
to the Jacksonville schools case.'° 

Swann v. Charlotte-Mecklenberg 
caused the smoldering Jacksonville 
schools case to burst into the full 
flame of crisis. In Swann, which 
addressed a desegregation plan 
in North Carolina, a unanimous 
Supreme Court said, in very plain 
terms, “do it now.” Frustrated by foot 
dragging, the Swann Court stated 
that “very little progress had been 
made” since earlier pronouncements, 
and the “burden on a school board 
today is to come forward with a plan 
that promises to realistically work 
now ..., the remedy must be imple- 
mented forthwith.”!’ Using strong 
language, the Court stated that 
authorities must take all steps neces- 
sary “to convert to a unitary system 
in which racial discrimination would 
be eliminated root and branch.”’” The 
Supreme Court stressed in Swann 
that if school boards failed to fix 
the problem now, the federal courts 
would. Swann also made clear that 
the high court viewed busing to 
achieve integration a permissible, 
and often necessary, step. 

After Swann, all parties in Jack- 
sonville, especially the newly-as- 
signed Judge Tjoflat, had marching 
orders. The judge took the task at 
hand and, borrowing positive ele- 
ments from the plan submitted by 
the school board, issued his operative 
order two months after Swann. This 
was no small task given that Jack- 
sonville had the 13th largest school 
district in the country.'” 

Many desegregation orders 
throughout the country resulted 
in civil disturbances, and some in 
widespread rioting. Jacksonville’s 
experience in this regard was brief 
and fairly mild. Several days prior 
to the order, however, severe unrest 
involving the police shooting a youth 
erupted on the east side of the city, 
which added to the air of crisis. 

One school, Ribault High School, 
was the site of rioting and had to be 
closed on several occasions. After a 
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state judge declined an injunction, 
both the school authorities and 
sheriff petitioned Judge Tjoflat to 
enjoin the troublemakers. He con- 
ducted prompt hearings into the 
matter, finding that organized acts 
of disruption had occurred. As one 
commentator noted: 

Judge Tjoflat responded swiftly .... In 
response to a courtroom charge by an at- 
torney representing various black groups 
that he was attempting to “restrain the 
world,” Judge Tjoflat reportedly leaned 
across the bench and retorted, “that’s 
exactly what I’m trying to do. Nobody is 


going to interfere with the schools and 
that means nobody.”"* 


The judge’s injunction concerning 
Ribault High School, which listed 
some people individually, was read to 
every Ribault student, and was per- 
sonally served on every student who 
had been suspended or expelled.’ 
U.S. marshals were posted to enforce 
the order at Ribault. Several persons 
were convicted of criminal contempt 
and jailed.’ Order returned to Rib- 
ault High. 

Besides local pressure, outside 
politicians sought to capitalize on the 
social distress brought by desegrega- 
tion in Jacksonville and elsewhere. 
Alabama Governor George Wallace 
won the Florida Democratic primary 
in 1972 on a platform that made 
little attempt to hide its race-bait- 
ing. Not to be outdone, Wallace’s op- 
ponent Henry “Scoop” Jackson took 
to visiting children at bus stops to 
commiserate with them." 

In the face of these national and lo- 
cal pressures, the Jacksonville school 
board asked Judge Tjoflat to delay or 
modify the second phase of integra- 
tion.'* Tjoflat would have none of 
it. He denied all attempts to delay 
or temporize, no matter how well- 
meaning or sincere they were. He 
knew that the unpleasant medicine 
of reordering a school system was 
best taken once without hesitation 
rather than piecemeal. The time for 
“gradual adjustment” or “deliberate 
speed” was well past. 

Although he spurred hesitant 
school board members, and jailed 
those committing physical disrup- 
tion, Tjoflat’s leadership could not 
be described as bullying. He had 
a court of appeal looking over his 
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shoulder, but more importantly he 
knew that losing public opinion 
would cause failure. He convinced 
Jacksonville’s main newspaper, the 
Florida Times-Union, to publish the 
final operative order in its entirety 
in its daily edition. This order, in 
plain language, devoid of legalese, 
has been labeled a “masterpiece of 
judicial diplomacy” in its ability 
to respond to the various concerned 
parties: white parents, black parents, 
the appellate court, the school board, 
and the teachers. The Fifth Circuit 
affirmed Tjoflat in short order. In 
affirming the order, the court of ap- 
peals found a “solid basis” for Judge 
Tjoflat’s conclusions.” 

Judge Tjoflat was careful with 
public opinion because he knew that 
persons of good will would enlist in 
the difficult task. And indeed they 
did. Citizens from all walks of life 
worked together to make the social 
upheaval as negligible as possible. 
For example, one group of 40 to 50 
black parents offered to host coffee 
hours for white parent groups, an 
offer that set a positive tone and was 
eventually reciprocated.”! 

Judge Tjoflat’s task was made eas- 
ier by an able school superintendent, 
Dr. Cecil Hardesty. Jacksonville’s 
civic spirit was also invigorated by 
the merger between the city and 
county that occurred in the late 
1960s." That merger spawned a 
“good government” movement that 
exists there still. This atmosphere 
avoided much of the sulfurous local 
influence that was seen earlier in 
places like Little Rock and New Or- 
leans. Most important for the schools’ 
case, the Jacksonville/Duval County 
merger caused a new, nonpartisan 
school board to come into existence 
in 1969, without prior involvement 
in the earlier illegal system. 

The case took a toll on the judge. 
Although the community responded 
well as a whole, a vocal minority 
villified Judge Tjofiat. U.S. marshals 
guarded the Tjoflat family, day and 
night, after credible threats were 
made.” An “Impeach Tojo” billboard 
was erected. 

Judge Tjoflat was blamed for 
“forced busing,” but if one compares 
his order to Swann, it is clear he 


used Swann as a template without 
expanding the intrusiveness of 
Swann’s very blunt command. His 
mandate was to eliminate immedi- 
ately, “root and branch,” all vestiges 
of racial discrimination that had ex- 
isted as official governmental policy 
for a century. The crisis was caused 
by this 100-year history and the 17- 
year delay since Brown. 

Decisive judicial leadership, and 
a generally cooperative community 
response, solved the Jacksonville 
crisis in 1971 in an experience much 
more mild, and a manner much more 
successful, than many other cities. 
The progress made in 1971 did not 
end the Jacksonville schools’ case, of 
course. This type of litigation is ongo- 
ing, and the system operated under 
Judge Tjoflat’s order for 19 years. 
Judge William Terrell Hodges finally 
dismissed the case in 1999 after a 
three-week trial and an exhaustive 
order, finding the Duval County 
school system to be fully unitary.” 

In a well-received book, author 
and professor Jack Bass described 
the role of Fifth Circuit Judges 
Rives, Wisdom, Tuttle, and Brown, 
as well as district court Judges 
Skelly Wright and Frank Johnson, 
in the civil rights struggle in the 
old South. Bass titled the book after 
these men, whom he called “Un- 
likely Heroes.”” Judge Tjoflat was 
younger than these men, and did not 
take part in their larger civil rights 
struggles in the 1950s and 1960s 
that predated his judgeship. He was 
a personal friend of all these men, 
although once he was elevated to 
the appellate bench, Judge Tjoflat 
took a less broad view than they of 
judicial review, especially in criminal 
cases. His unflinching application 
of Brown and its progeny, and his 
courage under fire and decisiveness 
in the Jacksonville schools case, puts 
him very much in their class. Gerald 
Bard Tjoflat, approaching his fourth 
decade in federal judicial service, is 
the last unlikely hero. U 


' See generally, School Desegregation 
Records, available at www.cityofboston. 
gov/archivesandrecords/desegregation. 

* Mims v. Duval County School Board, 
329 F. Supp. at 125 (M.D. Fla. 1971). 
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’ Hawkins v. Board of Control, 162 F. 
Supp. 851 (N.D. Fla. 1958). In a twist of 
cruel irony, Hawkins achieved relief as a 
class representative but not for himself 
personally. Id. at 853. 

* State v. Board of Control, 83 So. 2d 20, 
27 (Fla. 1955)(Terrell, J., concurring). 

5 Td. at 24. 

® Frank T. Read & Lucy S. McGough, Ler 
THEM BE JuDGED: THE JUDICIAL INTEGRATION 
OF THE DEEP SoutH 97 (1976)(hereafter 
“Read & McGough ”). Read & McGough is 
a masterful chronology of the entire sub- 
ject, relied upon heavily by this author. 

7 Read & McGough, supra note 6 at 510; 
Mims, 329 F. Supp. at 126. 

8 Brown v. Board of Education, 349 US. 
294, 301, (1955) (“Brown IT”). 

®° Read & McGough, supra note 6 at 
510. 

0 Prior to Judge Tjoflat’s assignment, 
district Judge William A. McCrae, Jr., was 
briefly assigned the case and had made 
progress. Much of the faculty had already 
been integrated pursuant to an earlier 
order. Read & McGough, supra note 6 at 
514. 

1 Swann, 402 US. at 14-15. 

Td. at 15, citing Green v. County 
School Board, 391 U.S. 430, 437-438 (U.S. 
1968). 

'S Mims, 329 F. Supp. at 129. 

Read & McGough, supra note 6 at 
519. 

‘© Mims v. Duval County School Board, 
338 F. Supp. 1208 (M.D. Fla. 1971); Read 
& McGough, supra note 6 at 520. 

'6 E.g., United States v. Hall, 472 F.2d 
261 (5th Cir. 1972). 

'’ Read & McGough, supra note 6 at 
518. 

'S Td. at 520. 

19 Td. at 516. 

*° Mims v. Duval County School Board, 
447 F. 2d 1330, 1333 (5th Cir. 1971). 

*! Read & McGough, supra note 9 at 
512. 

*8 See Gerald Bard Tjoflat, Frank Minis 
Johnson, Jr., As a Colleague, available at 
www.law.us.edu/lawreview/tjoflat.html. 

*4The 11th Circuit affirmed Judge 
Hodges at NAACP v. Duval County School 
Board, 273 F.3d 960 (11th Cir. 2001). 

*5 Jack Bass, UNLIKELY (1982). 
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CONSTRUCTION 


THE ARBITRATION PROCESS 
AND PRACTICE Tips FOR ADVOCATES 


by Christi L. Underwood 


he objective in construction arbitration is to re- 

solve a dispute privately, promptly, and economi- 

cally by one or more experts in the construction 

industry. Resolving construction disputes via 
private arbitration means there are no reported opinions 
to guide the participants in how these private judges, the 
arbitrators, make their decisions. This can produce anxiety 
for the party looking to the arbitrators to make a fair and 
reasoned decision. In a court proceeding a party may have 
a basis for appeal. In arbitration a party is generally bound 
by the arbitrators’ decision as there is little opportunity to 
appeal, even if the arbitrators make a mistake.' Arbitra- 
tion awards can be appealed only on very narrow grounds, 
some statutory” and some common law.’ 

This article examines the arbitration deliberation 
process from the perspective of a construction arbitrator, 
and it provides a list of 10 recommendations an arbitrator 
should consider when determining a construction dispute. 
The goals are to 1) allay anxiety and fears about the ar- 
bitration process by parties and their advocates; 2) aid 
advocates in better presenting their cases to arbitrators; 
and 3) encourage arbitrators to refresh their objectives and 
adopt habits that enhance the process for the benefit of end 
users and the perception of the general public. Depend- 
ing upon the type of case and the facts, one item on this 
list could be more important than another, but this list 
generally covers the deliberation process for construction 
arbitrations. 


The Contract is the Roadmap 
In a construction dispute, the contract is the arbitra- 
tors“ roadmap, and it should be carefully reviewed and 
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referenced by advocates during the hearing. The arbitra- 
tors will read the contract before, during, and after the 
hearing. Arbitrators take their roles seriously and appreci- 
ate that they were selected because the parties and their 
attorneys trust their ability to analyze the facts fairly and 
apply them to the duties and obligations in the contract 
documents. Advocates should use common sense while 
applying the facts of the case to the terms in the contract. 
Do not create new provisions that simply are not there, 
and do not ignore clauses that are there. If the contract 
does not support a position, inform the arbitrators why 
the law provides an exception. Practitioners should use 
the basic contract rules to their client’s advantage. 

The arbitrators will look to the contract for answers 
about what the parties intended as well as what the 
parties have asked them to decide. A one-page summary 
of pertinent contract clauses would be helpful to the ar- 
bitrators during the hearing and deliberation. If it is not 
provided, arbitrators may create their own. Arbitrators 
also look at documents that are incorporated by reference, 
such as technical specifications and general conditions, 
and these documents should be referenced by the advo- 
cates where helpful or refuted if necessary. 

Though infrequent, some arbitrators have taken the 
position of crafting a subjective “fair outcome,” without 
deference to controlling law and ignoring the terms of the 
contract. Arbitrators should not engage in such tactics 
because members of the construction industry do not want 
social legislation performed in arbitration cases. They 
want the certainty the contract provided, consistent with 
recognized construction legal principles. If the contract or 
law is unclear, then they want a commercially reasonable 
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Arbitrators may engage in mutual mediation 
of line items to form a consensus or take 
the average of each arbitrator's numbers 
for that particular line item. 


interpretation based on the arbitra- 
tor’s expertise in this industry. 


What is the Law in the Case? 

Before, during, and after the hear- 
ing, advocates should take advantage 
of opportunities to familiarize the 
arbitrators with the legal principles 
guiding the outcome of the case. Most 
arbitrators do their homework and 
start the hearing with a good un- 
derstanding of the disputed issues, 
the parties’ roles, and the parties’ 
general allegations. The arbitrators’ 
familiarity with the controlling legal 
theories is also crucial before the 
hearing commences so that he or she 
can ask the right questions if they 
were not asked and explained by the 
witnesses or counsel for the parties. 
These legal principles also instruct 
on how to assess the burden of proof 
and whether it is met. Arbitrators 
may also consult their own legal 
resources for answers. 

If the contract specifically provides 
that the law of a certain state will 
be followed, then tell the arbitra- 
tors which jurisdiction’s law applies. 
When relying upon legal cases or 
statutes, provide the arbitrators 
highlighted copies. Many arbitrators 
are not lawyers or, if they are, they 
may not subscribe to a case report- 
ing service. A party runs the risk of 
an arbitrator’s not reading relevant 
cases if copies are not provided. 

If the contract is silent about con- 
struing the contract in accordance 
with the law of a certain jurisdic- 
tion, then arbitrators must use their 
reason and common sense, coupled 
with generally recognized principles 
of construction law to compare the 
ultimate facts with the contract’s 
requirements. The arbitrators’ job is 
not to create new laws but to apply 
the facts to the existing laws. Arbi- 


trators, as private judges, are not 
legislators. If they are in doubt as 
to what the law is in a certain area, 
then they should always give the par- 
ties an opportunity to brief it, even if 
the hearing must be reopened. The 
parties do not want arbitrators to 
guess. 

Another resource is the American 
Arbitration Association (AAA).° One 
benefit of AAA arbitration is that 
those arbitrators must complete on- 
going training classes such as award 
writing, dealing with delay tactics, 
chairing a panel, best practices in a 
construction case, and other practice 
topics. These course materials are 
particularly useful during the initial 
management of the case and through 
the process of writing an award. 
AAA arbitrators may also consult 
the AAA’s “Arbitrator Update.” This 
resource contains an abundance of 
information on arbitrator authority, 
procedures, ethics, arbitration rules, 
and recent nationwide, arbitration- 
related court cases. All of these 
resources may be utilized before, 
during, and after the hearing in the 
deliberation period. 

Arbitrators try to “do the right 
thing” pursuant to the law govern- 
ing the case if legal precedent is 
applicable. The advocate’s job is to 
help arbitrators follow the roadmap, 
the contract, and apply the law to the 
facts. Advocates should also avoid 
letting personalities or egos get in 
the way of their presentation. 


What Have the Parties 
Asked Us to Decide? 

A smart party advocate asks the 
arbitrators before the hearing has 
concluded to decide certain issues 
a certain way. This can be done in 
the closing or in a separate written 
submission by each party. Sometimes 
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arbitrators ask the parties to submit 
written prehearing issue statements 
or proposed awards before or at the 
end of the hearing. If that has not 
been done, do not leave the issues 
that are subject to the award to 
chance because some arbitrators 
take better notes or have better 
memories than others. Therefore, 
the relief sought should be clear in 
the demand, the statement of the 
claims, or the answer/response, and 
in prehearing and closing briefs. 
Before resting the case, the advocate 
should ask whether the damages 
are clearly identified by issue and 
subcategory. Prior to deliberations, 
the arbitrators will, individually or 
as a group, summarize the issues to 
be decided. Arbitrators will typically 
tackle liability issues sequentially, 
then move to a determination of 
damages. 

Complex construction cases have 
multiple line items of damage. Before 
deliberating as a panel, arbitrators 
often individually calculate their 
own draft assessment of damages by 
line item. Advocates should provide 
a line item breakdown that contains 
space for notes. This provides the 
panel the opportunity to use the 
same format to compare numbers. 
Arbitrators may engage in mutual 
mediation of line items to form a 
consensus or take the average of 
each arbitrator’s numbers for that 
particular line item. The advocates 
can assist with award calculations 
by including a damages summary 
outline that contains line items and 
all categories of damages with three 
separate columns for the arbitrators’ 
computations, plus a fourth column 
for the final determination. If appli- 
cable, advocates should also consider 
giving the arbitrators an option to 
determine partial entitlement to 
damages to avoid guessing or provide 
for alternative remedies. 

In Florida, arbitrators may de- 
cide entitlement to attorneys’ fees 
and the amount of those fees only 
if the parties agree.® Regardless of 
party agreement as to entitlement 
or amount, if one or more theories 
of the case allows for attorneys’ fees, 
then the arbitrators must identify 
the theory under which a party pre- 
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vailed or otherwise indicate if the 
prevailing party won on a theory 
that would permit a trial court to 
award attorneys’ fees. Otherwise, 
the award is subject to remand back 
to the arbitrators to decide.’ An ad- 
vocate should properly present the 
attorneys’ fee issue to the arbitrators 
in order to protect their clients’ en- 
titlement. Nonattorney arbitrators 
may need additional education as 
to the legal basis for entitlement to 
attorneys’ fees. 

Nonattorney arbitrators do not 
always understand the post-award 
procedures that will be undertaken 
to obtain attorneys’ fees or prevail on 
previous offers of judgment in pend- 
ing litigation. In a construction case, 
there is often an underlying court 
action that is stayed pending the 
outcome of arbitration. This under- 
lying court case could be a payment 
bond or construction lien claim that 
provides a statutory entitlement to 
attorneys’ fees for the prevailing 
party.* Therefore, the advocate must 
make it clear to the arbitrators that 
they are to determine the prevailing 
party. If the award is insufficient on 
this issue, then the failure to timely 
seek a modification can cause one to 
lose their right to attorneys’ fees.° 

Another issue that may be deter- 
mined by the arbitrators is whether 
one party should bear a greater 
share of the arbitration filing fees, 
costs, and arbitrator fees. Advocates 
should make sure arbitrators are 
informed of this issue before the 
hearing is closed. During delibera- 
tions, the arbitrators will review the 
demand, statements, briefs, and 
closings to clarify that the award an- 
swers the questions presented. The 
arbitrators must confine their award 
to those matters that are presented 
to them to decide.'” 


Reviewing the Hearing 
Notes Again 

Arbitrators take notes to recall tes- 
timony and other issues presented. 
Some arbitrators take more exten- 
sive notes than others. Arbitrators 
attempt to give parties what they 
paid for — undivided attention to 
their dispute. This mandates 100 
percent concentration, including ad- 


equate note taking, each day. During 
deliberations, arbitrators should go 
back and read all the notes at least 
one time. 

An attorney’s case presentation 
can help assist the arbitrators in 
this regard. A time line or chronology 
provided at the beginning of the case 
is of great assistance not only to the 
arbitrator but also to the advocate. 
As with trial practice, a story is 
easier to follow when it is presented 
in chronological order, or by issue, or 
specific claim item. 

Well-organized notes provide arbi- 
trators with the foundation needed 
to prepare a reasoned award. An ef- 
fective note-taking method includes 
the date, page number, day of the 
hearing, who is calling the witness, 
witness’ name and affiliation with 
the case, along with pertinent an- 
swers and observations about the 
cross examination.'' Exhibit num- 
bers should also be noted as they 
are introduced. It is helpful to leave 
room for follow-up questions. 

The arbitrator takes notes con- 


temporaneously with the hearing, 
thus they become a snapshot of his 
or her interpretation of the case at 
that time. They include observations 
of witness credibility, quality of the 
evidence, and its relevance to the is- 
sues. Advocates must stay organized 
while presenting proofs and defenses 
to make sure important details are 
not omitted. Advocates should con- 
sider giving a brief summary of an 
important witness’ testimony in two 
or three main points during closing. 
Arbitrators also find it helpful when 
a party provides them with a reduced 
version of a chart or demonstrative 
board exhibit during a witness’ tes- 
timony. They can make notes on the 
copy to help understand the point 
later. 


The Exhibits 

If there are 3,000 exhibits in a case, 
the advocates should be cognizant 
that an arbitrator might lose sight of 
the top 50 by trying to read all 3,000. 
Thus, consider reminding the arbitra- 
tors before the hearing is closed of 
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those exhibits that are particularly 
significant to the client’s case. Better 
yet, provide the arbitrators a separate 
key exhibits list at the beginning of 
the hearing of the most important 
exhibits and highlight the pertinent 
parts. The arbitrators will refer to 
this list during the hearing and de- 
liberations. If key exhibits are not 
identified, then arbitrators usually 
select the ones they think are crucial. 
Advocates should not run the risk 
that their “smoking gun” document 
will not make the arbitrator’s short 
list. 

Arbitrators should try to read every 
exhibit entered into evidence at least 
once. If the parties thought it impor- 
tant enough to admit a document, 
then the arbitrator should read it. 
Key exhibits will be read more than 
once and often annotated. The parties 
can help save time and money if they 
will prepare a joint set of noncon- 
tested exhibits before the hearing. 
Sometimes this is not done even when 
it is requested. 


Panel Dynamics 

When arbitrators are serving as 
a panel, they are trying to be good 
team players while also respecting 
the parties’ rights to their indepen- 
dent analysis. Arbitrators are usu- 
ally amiable toward each other, even 
in the face of differences of opinion 
and personality. Arbitrators are like 
a three-panel appellate bench. They 
act professionally and courteously 
toward one another and expect the 
same from the advocates and the 
parties. 

Although politeness is appropriate, 
political correctness is not. Arbitrators 
should not defer to a party advocate 
or co-arbitrator to avoid offending 
him or her. In addition, arbitrators 
must maintain a sense of judicial 
formality during the hearing, like a 
courtroom setting but less rigid. Par- 
ties and their counsel expect a quasi- 
judicial proceeding and arbitrators 
must be cognizant of conveying this 
demeanor. The same holds true for 
the deliberation process. Arbitrators 
may disagree on a point of law but 
they are respectful of one another. 

If there is disagreement with the 
majority's decision in whole or in part, 


an arbitrator has the discretion not 
to sign the award, sign the award as 
“dissenting,” or, though rare, write a 
dissenting opinion that is incorporat- 
ed into the award as a separate opin- 
ion. Although it may not help a party's 
case if they lost, knowing there was a 
dissent may provide some benefit in 
that the party may see the difficulty 
of the decision-making process. The 
chair of the panel will sometimes 
try to mediate differences of opinion 
with logic and counterpoints to see 
if a consensus can be reached. If two 
arbitrators agree, they may ask the 
dissenting member to explain his or 
her opinion verbally, in writing, or 
both. Arbitrators would rather not 
have a dissenting opinion, but they 
recognize that each panel member 
brings a different perspective to the 
table. 

Arbitrators converse during the 
hearing about general observations. 
These discussions help to avoid wide 
disparities during the deliberations, 
frame the issues, and clarify ques- 
tions while the issues are fresh. If 
more information is needed, there is 
time to ask for it while the hearing is 
in progress or a witness is still pres- 
ent. It is in the parties’ best interest 
that the arbitrators query evidence 
while it is being presented. Despite 
these preliminary discussions, expe- 
rience shows that arbitrators do not 
make up their minds before the hear- 
ing is concluded, and often change 
their preliminary inclination after all 
of the evidence is presented. 

Arbitrators have the authority 
to seek additional information and 
clarification,” but during the hearing, 
they should use restraint and hold 
questions until after a witness has 
been cross examined. Most questions 
are answered during the examination 
process without need for the arbitra- 
tors to interrupt. 


Using Common Sense 

An accomplished trial attorney 
colleague always told the jury during 
closing, “don’t leave your common 
sense at the door when you go to the 
jury deliberation room.” This lesson 
applies to arbitrators, too. Arbitrators 
take seriously the fact that they are 
“selected” because other people have 


20 THE FLORIDA BAR JOURNAL/MARCH 2006 


confidence in their decision-making 
abilities. Arbitrators may ask wheth- 
er the overall circumstances coincide 
with the award they are about to 
render. If there are doubts, then they 
review the law again, review their 
notes again, confer, and think about 
the case some more. Most arbitrators 
do not check their common sense at 
the door. Likewise, advocates must 
ask themselves, “Am I presenting a 
case that makes common sense? Am 
I asking for a reasonable conclusion 
or over-reaching? Am I presenting a 
realistic summary and making a rea- 
sonable request of the arbitrators?” 


Timeliness of Award 

Arbitrators are sometimes pressed 
for time to render an award that is 
due within 30 days of the close of the 
hearing, especially since the draft 
must be completed a week or more 
before that deadline. During this time 
period, they must review their notes 
and the exhibits and then set aside 
one or more times to meet in person 
or confer telephonically to discuss 
the case. Arbitrators should set aside 
blocks of time for deliberation early 
in the case management process. 

Arbitrators typically approach the 
deliberation process independent of 
one another first and then as part of 
a panel discussion. Usually the arbi- 
trators meet soon after the hearing to 
discuss and solidify a preliminary de- 
cision. They identify what issues are 
unresolved and address them at that 
time or schedule their next meeting 
to discuss the remaining details. Be- 
tween those meetings, someone will 
usually start a draft award. An early 
draft eliminates stress, avoids the 
last minute award, and reduces the 
risk of errors. Arbitrators should not 
procrastinate during the deliberation 
process. Time is critical. The delivery 
of a timely award to the parties is one 
of the arbitrators’ most important 
obligations. 


Write a Draft Award and 
Then “Sleep on It” 

If at all possible, arbitrators like 
to reflect on and refine the written 
award. This process can be especially 
important with a lengthy panel opin- 
ion. The panel member who writes 


4 
re 
y 
we 
i 
= 
| 

2 


the award must allow adequate time 
for the co-arbitrators to review and 
comment upon the draft. If the award 
drafter procrastinates, then there 
is little time to circulate it for com- 
ments, and the reflection opportunity 
is diminished. A well-written award 
is achieved after reviewing, editing, 
and reviewing again. 

Draft awards serve many useful 
purposes, not the least of which is the 
opportunity to edit for brevity, correct 
typographical and grammatical er- 
rors, and compare the parties’ award 
directives with the arbitrators’ final 
product. Once the draft is in final 
form, the panel chair typically sends 
it to the case manager (if an AAA 
arbitration) for review and addition 
of applicable fees and costs. The arbi- 
trators must deliver the award early 
enough so the case manager has a 
reasonable amount of time to add 
these administrative items. 

AAA Rule 43" provides that par- 
ties must ask for a written explana- 
tion of the award before the arbi- 
trators are appointed or else there 


the US: 


genera over. 


is no obligation on the part of the 
arbitrators to provide reasons. This 
rule is often overlooked and the par- 
ties assume they can ask for a rea- 
soned award during the preliminary 
hearing or even as late as the final 
hearing. Some arbitrators will allow 
the parties to stipulate to a form of 
award as late as the final hearing 
but many will not, choosing instead 
to enforce Rule 43. Regardless of 
whether the parties have requested 
a reasoned award, arbitrators should 
explain their decision to help the par- 
ties understand the review process. 
If the award includes an explana- 
tion of how it was determined, then 
parties at least receive confirmation 
that they had their “day in court” so 
to speak, and that the arbitrators 
heard them in a fair and impartial 
forum even if they disagreed with 
their view of the case. A one-liner 
award does not provide this type of 
reassurance and closure. 

The bases of appeal are so limited 
that an arbitrator’s award is unlikely 
to be set aside or vacated absent 


offered the policy can actual 


arbitrator misconduct. Arbitrators 
should not fear having a court review 
their awards if they have put forth 
the effort and analysis to render a 
well-reasoned decision. Arbitrators’ 
awards can be equal to the quality 
of those issued by the judiciary had 
the case gone to court, and in some 
circumstances, they will reflect more 
factual understanding. 


Uncompromising Integrity 

Arbitrators do not want to com- 
promise their values, integrity, or 
reputation. They want to be selected 
as arbitrators again and to be well- 
regarded by their peers. 

It is likely that arbitrators are 
friends with or know, in some capac- 
ity, one or more of the parties, their 
attorneys, the experts, or the fact 
witnesses in the cases that come 
before them. These relationships 
are disclosed before the arbitrators 
are appointed or during the course 
of the case. Like doctors, construc- 
tion arbitrators have carved out a 
sub-specialty in their chosen fields. 
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Thus, arbitrators may see the same 
participants again. 

Arbitrators are keenly aware that 
they are selected to serve as fair and 
impartial decisionmakers and take 
an oath to that effect every time they 
accept an appointment. Arbitrators 
want to believe and must believe that 
the participants in an arbitration 
process, be they friends, colleagues, 
social acquaintances, former adver- 
saries, experts, or the like, do not 
expect them to compromise their in- 
tegrity as arbitrators in their cases. 
Their role is to ferret the truth and 
apply the law to their findings, un- 
less the arbitration clause provides 
otherwise. Construction arbitrators 
are not charged with changing public 
policy or creating new laws or pun- 
ishing someone. The arbitrator's role 
is to render a fair and impartial deci- 
sion based on the facts presented, the 
law as he or she understands it, and 
the contract as he or she reads it. 

After the hearing is closed and the 
arbitrators are deliberating, there 
is typically no contact between the 
parties and the arbitrators. Strict 
confidentiality about their delibera- 


tions is maintained and a decision 
should never be communicated to 
third parties. The deliberation and 
award process is private and confi- 
dential. Arbitrators are not allowed 
to discuss their deliberations with 
the parties, even after the case is 
over, and any such contact should be 
promptly reported to the case man- 
ager (if it is an AAA arbitration). 

The advocates, parties, and the 
general public want to trust the 
system and arbitrators are a very 
important part of building and main- 
taining that trust. Arbitrators have 
an ethical obligation to uphold the 
integrity of the process.'* Arbitrators 
should not be afraid to do the right 
thing even if unpopular. 


Conclusion 

Complex construction arbitrations 
typically involve numerous parties, 
thousands of documents, and multiple 
fact and expert witnesses. The dis- 
putes often involve millions of dollars 
and collateral insurance and surety 
issues. Parties who submit disputes 
to arbitration rely heavily upon the 
arbitrators to make sound, reasoned 
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decisions, and have given up almost 
all appellate rights. Parties expect 
arbitrators to listen carefully during 
the arbitration hearing, conduct the 
proceedings fairly and diligently," 
engage in focused deliberations, and 
provide a reasonable explanation 
for their opinions, whether or not a 
timely request is made.'® 

Arbitrators should follow the 
contract and the law of the case, 
decide the issues based on the qual- 
ity and credibility of the evidence, 
take good notes, read the exhibits, 
respect differences of opinion, and 
use common sense. The award should 
be thoughtfully and timely prepared 
with an explanation of the decision 
so the parties understand the rul- 
ing. Above all, the end result should 
be unbiased and fair based on the 
facts presented and the law, as the 
arbitrators understand it. Serving as 
an arbitrator is very satisfying when 
one knows a job has been done to the 
best of his or her ability. O 


' Arbitrators sometimes make mis- 
takes. Though not the subject of this 
article, the author supports the concept 
of an optional procedure for appellate 
review of large complex construction arbi- 
tration awards to an appellate arbitrator 
or panel. Such an appeal process could 
permit the appeal of awards on the basis 
of (a) clear and prejudicial errors of the 
law; or (b) convincing factual findings or 
erroneous conclusions of expert testimony 
that is not clearly and reasonably sup- 
ported by the underlying record. 

* The Federal Arbitration Act (FAA) 
applies to written arbitration clauses 
in a contract involving interstate com- 
merce. The FAA, in 9 U.S.C. §10(a), gen- 
erally does not permit a court to vacate 
an award unless the award was procured 
by corruption or fraud, or the arbitrator 
was guilty of misconduct or exceeded 
his or her powers. There are also state 
statutes that permit a court to vacate 
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arbitration awards. Stat. §682.13 
generally follows the FAA’s language for 
vacating awards but also adds “refusal 
to postpone the hearing upon sufficient 
cause being shown...” as an additional 
ground. 

> Common law grounds allowed by 
some states, include manifest disregard 
of the law, Montes v. Shearson Lehman 
Bros., 128 F.3d 1456 (11th Cir. 1997); ar- 
bitrary, capricious or irrational awards, 
Brown v. Rauscher Pierce Refsnes, Inc., 
994 F.2d 775 (11th Cir. 1993); and 
awards that violate public policy, E .As- 
soc. Coal Corp. v. United Mine Workers 
of America, 531 U.S. 57 (2000). 

* The author refers to arbitrators in 
the plural as most complex construc- 
tion arbitration cases involve a panel 
of three arbitrators. With the exception 
of “panel dynamics,” this list can just 
as easily pertain to the deliberation of 
a construction case by a single arbitra- 
tor. 

5 The AAA’s Web site is at www.adr. 
org. 

8 A-1 Duran Roofing, Inc. v. Select Con- 
tracting, Inc., 865 So. 2d 601 (Fla. 4th 
D.C.A. 2004). 

* Moser v. Barron Chase Securities, 
Inc., 783 So. 2d 231 (Fla. 2001); A-1 
Duran Roofing, 865 So. 2d at 604. 

For example, Start. §713.29 ex- 
pressly provides the prevailing party is 
entitled to an award of attorneys’ fees 


incurred in an arbitration proceeding 
that arises from a construction lien or 
a payment bond provided in Ch. 713; 
FLA. Star. §255.05 provides the prevail- 
ing party with an entitlement to an 
award of attorneys’ fees in connection 
with an arbitration proceeding arising 
from a public works bond. In addition, 
Fria. Strat. §57.105 allows a reciprocal 
attorney’s fees award if provided to one 
side arising from a contract dispute. 

® Coral-Tech Associates, Inc., v. Plumb- 
ing Contractors, Inc., 30 Fia. L. WEEKLY 
D2754 (4th D.C.A. Dec. 7, 2005). 

1 Canon V. A., of the Code of Ethics 
provides: “The arbitrator should, after 
careful deliberation, decide all issues 
submitted for determination. An arbi- 
trator should decide no other issues.” 

1! Recording the witness information is 
a management tool that helps arbitra- 
tors keep up with future disclosures. 
At the end of each case I make a list of 
all witness names, company affiliation 
and who called them and enter this 
into my master conflict list. A witness 
who appears before us in one case must 
be disclosed if their name pops up in 
another case. 

Canon IV.E. of the Code of Ethics pro- 
vides: “When the arbitrator determines 
that more information than has been 
presented by the parties is required to 
decide the case, it is not improper for 
the arbitrator to ask questions, call wit- 


nesses and request documents or other 
evidence, including expert testimony.” 

'S Rule 43 of the AAA Construction In- 
dustry Arbitration Rules and Mediation 
Procedures. 

‘’ Canon I.A. of the Code of Ethics pro- 
vides, in part that “An arbitrator has a 
responsibility not only to the parties but 
also to the process of arbitration itself, 
and must observe high standards of con- 
duct so that the integrity and fairness 
of the process will be preserved....” 

'S Canon IV of the Code of Ethics for 
Arbitrators in Commercial Disputes, 
effective March 1, 2004, adopted by 
the ABA and the AAA, provides a list 
of arbitrator duties for conducting the 
proceedings fairly and diligently. 

'® Rule 43 of the AAA Construction 
Industry Arbitration Rules and Media- 
tion Procedures gives parties the right 
to a written explanation of the award 
provided a request is made before the 
arbitrator is appointed. Failure to 
request a certain form of award before 
the arbitrator appointment techni- 
cally results in a default to a standard 
award, one without explanation (how- 
ever even a standard award contains 
a concise, written breakdown). Under 
this rule arbitrators have the discre- 
tion to issue a reasoned award (one 
with an explanation) and the author 
believes, at a minimum, one should be 
provided. 
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STATUTORY 
SETTLEMENT 


FLORIDA PRACTICE 


Uses, Problems, and Solutions 


by Jeffrey B. Crockett 


t has been 15 years since the Florida Legislature 

passed FS. §768.79,' the offer of settlement (and 

judgment)” statute, and nearly 10 years since the 

Florida Supreme Court amended Rule 1.442 to 
harmonize the Rules of Civil Procedure to match the 
legislature’s handiwork.* The Florida statutory settlement 
offer procedure is a powerful weapon for either a plaintiff 
or a defendant to bring litigation to a speedy settlement 
in the right circumstances. The “stick” or “hammer” lead- 
ing to this result is the threat that if the party receiving 
the offer rejects it and does not do at least 75 percent as 
well as offered, that party will have to pay the offeror’s at- 
torneys’ fees and costs from the date of the offer. Florida’s 
statutory offer procedure thus creates coercive pressure 
toward settlements based on the fear of the statute’s con- 
sequences for the “unreasonable” (in hindsight) rejection 
of statutory settlement offers.‘ 


Classic Situations for Use of the 
Offer of Settlement Procedure 

© Creating Fee-shifting for Prevailing Defendants: 
Nominal and Similar Offers — In virtually every case in 
which a defendant is sued, the defendant should consider 
making a statutory settlement offer to the plaintiff for 
the purpose of generating a potential claim for fees if the 
defendant prevails. Essentially the same considerations 
apply to an offer of settlement which is nominal or simply 
less than the plaintiff will accept: for instance, less than 
readily provable out of pocket losses. 

Such strategic offers offend many judges (and plaintiffs), 
and have resulted in some language and holdings to the 
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effect that such offers were not in “good faith” under the 
statute.® The policy and language of FS. §768.79, however, 
apply with full force when a defendant has prevailed 
entirely after a plaintiff has walked away from a settle- 
ment offer in his favor. Florida law provides that even 
nominal offers made solely to trigger a potential recovery 
of attorneys’ fees are valid for that purpose so long as the 
defendant would have complied with the offer if accepted 
and there was a “reasonable foundation” for it.° The “rea- 
sonable foundation” for any offer made by a defendant 
who in fact prevailed is not difficult to demonstrate; as 
the 11th Circuit held in one case, “to accept in the same 
case in which a party did prevail the notion that there 
was no reasonable basis for that party prevailing would 
require self-contradiction on a scale that we are unwilling 
to consider.”’ The take home message is that a defendant 
has much to gain, and nothing to lose, by making a statu- 
tory offer for the purpose of creating a right to recovery 
of fees should a defendant be so fortunate as to prevail 
ultimately in the litigation. 

The operation of F.S. §769.79 in this type of case may 
lead to harsh results. A defendant, for example, may 
recover crushing attorneys’ fees under the statute even 
if the defendant’s success resulted from the death of an 
essential witness, an intervening change in the law, or 
the jury’s resolution of close and difficult factual disputes. 
An entitlement to a fee award can occur even if the offer 
rejected by the plaintiff was insultingly low or would not 
have provided significant compensation. The legislature 
has made the relevant public policy determination, con- 
cluding that the efficacy of the offer of judgment statute 
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Note that the defendant, to obtain this 
benefit, must make an offer in an amount 
of 33 percent more than the defendant 
believes he or she is likely to have to pay 
after trial. 


in shortening litigation and encour- 
aging settlements outweighs the 
harm from unfair or unpalatable 
results in particular situations. The 
nonprevailing plaintiff in such a case 
has no defense to entitlement for at- 
torneys’ fees, although the plaintiff 
can argue that the fees awarded 
should be reduced in amount based 
on the statutory factors.* 

¢ Off-setting Damages with At- 
torneys’ Fees: The Over-reaching 
Plaintiff — If a plaintiff insists on 
more damages than he or she is 
likely to recover, a statutory offer of 
settlement from the defendant will 
often be advisable. Imagine a case in 
which a plaintiff has a strong case 
for receiving $10,000, but is stretch- 
ing to claim an additional $90,000. 
The defendant in such a case should 
make a settlement offer for just more 
than 4/3 times the likely judgment, 
let’s say $13,500.° If the plaintiff ac- 
cepts the offer, the case is over. If the 
plaintiff does not, and the predicted 
result occurs, the plaintiff will have 
received only 74 percent of the of- 
fer, and thus, although $10,000 was 
won, from this figure will be set off 
the defendant’s attorneys’ fees and 
costs not only at trial, but dating 
from the date of the offer. It is pos- 
sible (and in this example, likely) 
that the result will be a net payment 
to the defendant, when the offer of 
judgment statute is considered — a 
possibility expressly contemplated 
by statute.'° 

Note that the defendant, to obtain 
this benefit, must make an offer in 
an amount of 33 percent more than 
the defendant believes he or she is 
likely to have to pay after trial. This 
is much harder to do as the amount 
at stake increases. If the defendant 
believes that a likely judgment 


would be $100,000, for instance, he 
or she would have to offer more than 
$133,333 to trigger an entitlement to 
fees — and would only recover fees if 
the plaintiff were so foolish to reject 
the generous offer. If millions are 
at stake, the defendant would have 
to offer at a minimum, hundreds 
of thousands, more than the likely 
exposure to trigger offer of judgment 
remedies. 

© Obtaining Attorneys’ Fees from 
Defendants Where Not Otherwise 
Provided: The Stubborn Defendant 
— While most believe that the offer 
of judgment statute in its general op- 
eration favors defendants, the same 
procedure can be used by plaintiffs 
to their advantage in appropriate 
cases. Assume that a defendant is 
stubbornly unwilling to offer the 
full $100,000 which the plaintiff 
is sure he or she will win. If the 
plaintiff wants to collect his or her 
own reasonable attorneys’ fees and 
expects to win $100,000, the plaintiff 
should demand just less than 4/5 
of the expected judgment, that is, 
just less than 4/5 times $100,000, or 
$79,000."' If the demand is rejected, 
however, and the expected judgment 
arrives, the plaintiff will recover not 
only the $100,000 judgment but also 
reasonable attorneys’ fees from the 
date of the offer of judgment. Note 
that to get this benefit, the plaintiff 
had to give the defendant the oppor- 
tunity to settle the case for less than 
80 percent of the predicted damages. 
Interestingly, the math is such that 
while a defendant must offer 33 
percent (one-third) more than the 
expected judgment to obtain sanc- 
tions, a plaintiff need “only” give a 
20 percent (one-fifth) discount from 
the expected judgment to obtain the 
corresponding benefit. 
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¢ The Half-a-Loaf Offer — It is 
always difficult for a risk averse 
party to walk away from a reason- 
able settlement offer. The possibility 
of offer-of-judgment sanctions for a 
less-than-hoped for result makes the 
risk of rejecting a “half-a-loaf” offer 
in the hope of a complete win even 
greater. This is exactly as the legis- 
lature intended. When the ultimate 
result is hard to predict (as it often 
is), a statutory offer within the realm 
of reason will strongly encourage 
settlement. The fact that an offer has 
been made pursuant to statute adds 
the additional risk that if things do 
not go well, the party would have to 
pay not only his or her own fees and 
costs, but also the other side’s. 


Four Topics of Florida Offer of 
Judgment Jurisprudence 

e Are Offers of Judgment “Ex- 
clusive” of Costs and Fees Allowed? 
In some cases, a party might want 
the flexibility to make an enforce- 
able statutory offer which does not 
include a precise figure for court- 
ordered costs and attorneys’ fees, 
but leaves these items for court 
computation. If, for example, the 
prevailing plaintiff would be entitled 
to attorneys’ fees under a statute 
or contract, the defendant might 
be willing to make an acceptable 
offer on the merits, but might have 
no knowledge of the amount of the 
plaintiff's attorneys’ fees, or might 
disagree as to their amount. As the 
First District said, “[a] defendant 
would require prophetic powers to 
estimate the amount of fees to be 
awarded for his adversary’s servic- 
es.” If an offer which was “exclusive” 
of costs and fees (i.e., which would 
allow these items to be computed 
and “added on” to the offer by the 
court) were made and not accepted, 
and the defendant were later to move 
for sanctions under E'S. §768.79, the 
court could simply disregard the is- 
sue of pre-offer fees and costs, which 
would otherwise need to be computed 
under the case law in determining 
whether the actual result was 25 
percent better for the offeree.'* 

Florida law is not clear, however, 
as to whether such an “exclusive” of- 
fer is allowable™ under F‘S. §768.79. 
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The Second and Third DCAs have 
held that at least some “exclusive” 
offers (which expressly left awards of 
interest, costs, and/or attorneys’ fees 
for the court) were invalid as either 
“conditional”! or lacking in “defi- 
niteness.”'® Cases in the Fourth and 
Fifth DCAs, by contrast, have upheld 
the award of fees under F‘S. §768.79 
based upon offers of judgment which 
were expressly “exclusive” of costs 
or attorneys’ fees.'’ Uncertainty re- 
mains on the basic issue of whether 
an offeror may include or exclude 
costs and, especially, fees in an ofier 
while preserving the right to seek 
sanctions under F‘S. §768.79. The 
Supreme Court majority approached 
this issue, but did not resolve it, in 
White v. Steak and Ale, 816 So. 2d 
1040 (Fla. 2002),'° which involved 
an “inclusive” (lump sum) offer. 
The proponents of “exclusive” 
offers have the better of the argu- 
ments for a number of reasons. The 
patent legislative intent is to en- 
courage expeditious settlements on 
any reasonable terms. Florida Rule 


of Civil Procedure 1.442(c)(2)(F), in 
requiring that an offer “shall state 
whether the proposal includes at- 
torneys’ fees and whether attorneys’ 
fees are part of the legal claim,” on 
its face allows valid offers to either 
include or exclude attorneys’ fees, as 
the offeror elects. A party who wishes 
to “surrender” on the merits via a 
statutory offer of judgment should 
be allowed to do so even if the party 
disagrees as to the amount of fees or 
costs claimed by the other side. 

¢ What Conditions Can be Includ- 
ed in Statutory Offers? F.S. §768.79 
does not expressly address the 
conditions that may be included in 
statutory offers. The statute’s word- 
ing suggests that the only item worth 
mentioning is the “total amount” 
of the offer. Florida Rules of Civil 
Procedure 1.442(c)(2)(C), however, 
states that a statutory offer “shall 
state with particularity any relevant 
conditions.” The language of the rule 
leaves open the argument that any 
condition at all may be included in 
an offer so long as it is “stated with 


particularity.” 

Certainly many conditions might 
be unproblematic: dismissal of the 
action, court approval, possession of 
the property in dispute, or satisfac- 
tion of liens at issue."® If a condition, 
however, has an independent value 
to the offeror beyond the litigation 
being resolved, the condition renders 
infirm the test for the award of fees 
and costs for rejected offers, which 
compares the amount of the “offer” 
to the amount of the “judgment.” 
To use a simple example, assume a 
demand for judgment for $10,000. 
If a condition to this offer was that 
the defendant should also deliver the 
plaintiff certain specified property 
not at issue in the litigation, the 
demand would not be worth its face 
value of $10,000, but $10,000 plus 
the value of the property to be deliv- 
ered. Such conditions cannot simply 
be ignored by a court applying FS. 
§768.79. 

There are two major alternatives: 
The courts will either 1) add the val- 
ue of the condition to the monetary 


Basic Appellate Practice 
(#0331) 


West Palm Beach, April 25 
Palm Beach County Bar 
Association #232 
Miami, April 26 
JW Marriott #190 
Pensacola, April 26 
Escambia/Santa Rosa Bar 
Association #040 
Tampa, April 26 
Marriott Waterside #021 


CLE Video Replays 
April 2006 


Orlando, April 27 
Ivanhoe Plaza Downtown 
#071 


St. Petersburg, April 27 
Bar Association #263 


Basic Family Law 
(#0329) 


Ft. Lauderdale, April 11 
Marriott Marina #223 


* * 


PILS - First Amendment 
(#0279) 


Jacksonville, April 27 
Omni Hotel #154 


Pensacola, April 27 
Escambia/Santa Rosa Bar 
Association #040 


For registration information, see www.FloridaBar.org or call CLE Registra- my 
tions at 850/561-5831. On-site registration is by check only. Please verify 7X pores” 


“su 


program availability with CLE Registrations before making plans to attend. THE FLORIDA BAR 


THE FLORIDA BAR JOURNAL/MARCH 2006 27 


{ 
i 
j 
{ 
) 
7. oF BAR : 
j 
| 
&s 
TS *Py, 
yor 
| 
| 
{ 
/N 
| 


value of the offer in comparing the 
offer to the judgment in determining 
entitlement to fees and costs under 
ES. §768.79, or 2) allow only certain 
permissible types of conditions 
(deemed reasonable) and disallow 
all others. In general, requiring 
valuation of conditions would bring 
the offer of settlement procedure 
to a grinding halt in a morass of 
tangential factual disputes on valu- 
ation of the extraneous “conditions,” 
clashing with the principle that “[a] 
proposal for settlement is intended to 
end judicial labor, not create more.””’ 
Moreover, many of the types of 
conditions the courts wrestled with 
— the execution of various types of 
releases, indemnity agreements, and 
confidentiality agreements — are 
difficult or impossible to value. In 
order to promote judicial economy 
while preserving maximum flex- 
ibility for settlement offers, the 
courts — whether by rule or case law 
— should develop a body of law as to 
which nonmonetary conditions are 
deemed reasonable and allowable, 
and which are not. 

The logical starting point is the 
ruling of the Fifth District in the 
leading Nichols case that “a proposal 
for settlement should not include 
conditions that, if accepted, would 
cause an offeree to give up a claim 
or right that it could not have oth- 
erwise lost in the litigation.””’ This 
rationale has been applied to prevent 
conditions requiring the extinction of 
other claims between the parties as 
part of a settlement.’ These results 
are logically unimpeachable. Any 
requirement of abandoning claims 
extrinsic to the litigation may cause 
an offeree to reject a settlement 
which would otherwise have been 
accepted. In such a case, the impo- 
sition of sanctions for rejection of 
the offer would be unfair and inap- 
propriate. There is no practical way 
to value Claim B, which has not yet 
been filed, but the abandonment of 
which was a condition of the rejected 
offer, in the context of a motion in 
Case A to determine if a party is 
liable for statutory sanctions. On 
the other hand, the court in Case 
A cannot arbitrarily value at zero 
the elimination of Claim B. Thus, as 


the courts have realized, a condition 
which disposes of extrinsic claims is 
simply inconsistent with the scheme 
of F.S. §768.79. Conditions by which 
offerors can obtain at no cost to 
themselves extrinsic benefits which 
they could never obtain from the 
litigation itself represent a slippery 
slope on which the courts should not 
start to descend. 

Despite their apparent agreement 
that separate claims of the offeree 
may not be required to be abandoned 
as part of statutory settlement of- 
fers, Florida courts have not consis- 
tently applied this rationale in their 
vigilance of general releases. On the 
contrary, Florida law on this issue 
has been fairly described as being in 
a state of “confusion.”* The Second 
and Third DCAs, for example, have 
held that general release conditions 
— which by definition extinguish 
all claims of the offeree against the 
offeror” — are allowable, stating 
that general releases, dismissal 
requirements, and even indemnity 
agreements are “legally inconse- 
quential” conditions which do not 
“add or subtract anything from what 
would be the consequences of simply 
accepting the offer of settlement.””° 

Florida law on permissible condi- 
tions for statutory offers of judgment 
is epitomized by the three opinions 
in Dryden v. Pedemonti, 910 So. 2d 
854 (Fla. 5th DCA 2005). The facts 
involved rejection of a settlement 
offer conditioned upon execution of a 
general release and “hold harmless” 
agreement. Judge Sharp’s opinion 
for the court held that the condi- 
tions invalidated the offer because of 
ambiguity as to whether the terms 
would preclude other claims than 
those at issue in the litigation. Judge 
Griffin’s special concurrence stated 
that “the problem is not so much the 
clarity” of the release but “its scope.” 
In Judge Griffin’s view, permissible 
conditions should never “go beyond 
what the offeror would be entitled to 
by operation of law, upon settlement” 
— i.e., a limited release similar in 
effect to what res judicata law would 
provide. Because Judges Sharp and 
Griffin agreed that the offer in ques- 
tion was invalid, sanctions were held 
improper even though the rejected 
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offer was significantly better than 
the plaintiff’s judgment. In dissent, 
Judge Pleus argued, citing Third Dis- 
trict precedents, that general release 
and hold harmless provisions, like 
confidentiality agreements, should 
all be freely allowed, and further, 
that debate on these points only 
allowed parties which had rejected 
statutory settlement offers as finan- 
cially insufficient to escape sanctions 
after they had lost their gamble. The 
disagreements on that particular 
panel, like parallel disagreements 
on First?’ and Third” district panels 
in other cases, demonstrate the need 
for clarification by Supreme Court 
decision or rule. 

General releases, like indem- 
nity agreements or confidentiality 
agreements, may be inconsequen- 
tial if never raised or enforced by 
the parties, but they plainly have 
significantly broader legal effect 
than a limited release as could be 
demonstrated, for example, in a later, 
second litigation between the par- 
ties.”° A limited release should suf- 
fice for the protection of the offeror, 
while simplifying the task of courts 
and counsel in F:‘S. $768.79 practice. 
If we are to follow the logic of Nich- 
ols, the creative drafting of onerous 
conditions should not be allowed 
to provide offerors with benefits of 
a type they could not obtain in the 
litigation itself. 

If, on the other hand, general re- 
leases or other forms of settlement 
covenants are to be allowed as valid 
conditions, counsel are in need of 
guidance from the courts or by rule 
to clarify the circumstances in which 
such conditions would be proper, 
and perhaps to address permissible 
language. For instance, should there 
be a requirement that conditions ad- 
dressing the execution of releases be 
mutual? When, if ever, would condi- 
tions calling for the release of third 
parties, such as insurers, affiliates, or 
third parties with potential indem- 
nity claims against the settling party, 
be allowed? When, if ever, might the 
execution of a confidentiality agree- 
ment — for breach of which the offer- 
ee might be liable in damages — be 
a permissible condition? Is there a 
condition by which a plaintiff could 
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assure the offeror of timely payment 
of her demand?” Certainly, the bar 
should know — clearly and without 
conflict — which of these types of 
conditions are allowable, and which 
are prohibited, so that the offer of 
judgment statute can be efficiently 
applied without unproductive col- 
lateral litigation. In the absence 
of such guidance, the inclusion of 
consequential conditions beyond the 
execution of limited releases should 
be avoided by counsel and resisted 
by the courts. A practical reason for 
doing so is ensuring that an offer of 
judgment will be deemed allowable 
in the post hoc inquiry of a circuit 
court without hard fought litigation 
on the point. 

e Offers to or from Joint Plaintiffs 
or Defendants: The Apportionment 
Problem — Florida Rule of Civil Pro- 
cedure 1.442 provides, as a sub-set of 
the rule’s particularity requirement, 
that “[a] joint proposal shall state the 
amount and terms attributable to 
each party.” In a trio of cases, the Su- 
preme Court, has required that when 
an offer is either made to or from two 
or more co-parties, the offer must 
specify the amount attributable to 
each of the co-parties.*' One reason 
for this is mathematical. In the ab- 
sence of attribution, the trial court 
might have no way to determine on 
a motion for sanctions whether the 
offeree is 25 percent worse off than 
if the rejected offer had been ac- 
cepted.*” Assume, for instance, that a 
plaintiff made a joint demand on two 
defendants for $50,000, which was 
rejected. After trial, each defendant 
is found liable for $35,000, for a total 
of $70,000. Although the plaintiff 
has done 25 percent better than the 
joint offer, because the offer was not 
apportioned, the court does not know 
whether the offer should be treated 
as a $25k/25k offer, for example, in 
which case both defendants would be 
liable for fees and costs, or whether 
it was intended as a $10k/$40k offer, 
in which only one of the defendants 
would be liable. 

The Supreme Court has held, in 
effect, that an ounce of prevention 
in eliminating such ambiguities will 
make the offer of settlement proce- 
dure work better in all cases. An ac- 


cepted unallocated joint offer would 
be enforced as a contract. However, 
because such offers do not comply 
with the apportionment requirement 
of Rule 1.442(c)(3), they are invalid 
as statutory offers and cannot serve 
as a basis for an order requiring 
the payment of attorneys’ fees, even 
if (for example) both offerees lost 
completely at trial. In essence, the 
Supreme Court’s apportionment rul- 
ings are a drafting lesson to counsel, 
who must either make separate of- 
fers to separate offerees (allowing 
acceptance of one or the other), or if 
one offer is made, specify the amount 
attributable to each recipient. The 
court has essentially created a right 
for each offeree to “evaluate the offer 
as it pertains to him or her.”** 

The Supreme Court’s decisions 
appear to have a corollary: If each 
offeree has the right to separately 
evaluate an offer as to him or her, 
then statutory offers to multiple of- 
ferees cannot be “all or none.” This 
turns out to be sensible and to avoid 
absurd results. Consider a case in 
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which a joint offer — which by its 
terms requires acceptance by both 
parties — is acceptable to one party, 
but not to the other. For example, 
a plaintiff might make a joint “all 
or none” demand for $50,000, ap- 
portioned 50/50 between defendants 
Willing and Reject. Willing wants 
to accept, but Reject does not. With 
these facts, there can be no settlement 
(because under the terms of the “all or 
none” offer Willing does not have the 
option of accepting without Reject’s 
acquiescence). In this example any 
defendant ultimately found liable for 
more than $31,250 (125 percent of 
the demand made by plaintiff) would 
ordinarily be responsible for (some 
portion of) the plaintiff's attorneys’ 
fees. Would this same result apply 
to create liability for the party who 
wanted to accept the offer (but was 
not able because of its “all-or-nothing” 
nature)? Even worse, if the plaintiff 
recovers $40,000 against Willing, and 
loses against Reject, can he recover 
all of his fees from Willing (the party 
who wanted to settle)? These unpal- 
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atable results are prevented by the 
Supreme Court's creation of a right 
of individual “evaluation” for each 
offeree. 

One application of the apportion- 
ment requirement which has created 
some resistance arises when statuto- 
ry offers are made to or from parties 
whose legal position is identical. For 
instance, in Lamb v. Matetzschk, 906 
So. 2d 1037 (Fla. 2005), the defen- 
dants were the driver of an automo- 
bile and the driver’s spouse, whose 
liability (if any) was purely vicarious. 
The plaintiff made an unapportioned 
offer, arguing that there was no way 
to rationally apportion the identical 
liability between two defendants. In 
a variety of opinions acknowledging 
the practical problem, the court held 
that the rule meant what it said 
and apportionment was required in 
joint offers. Justice Quince’s major- 
ity opinion stated that “it may take 
some creative drafting to fashion an 
offer of settlement when one party 
is only vicariously liable. However, 
we are confident that the lawyers of 
this State can and will draft an offer 
that will satisfy the requirements of 
the rule.”** Hoping that the Supreme 
Court’s confidence is well-placed, one 
way to resolve the practical conun- 
drum is as follows: The offeror should 
make identical offers to each party in 
the desired amount, with a condition 
(clearly stated) that only one of the 
offers may be accepted.*° 

¢ Are Partial Statutory Settlement 
Offers Allowed? — May a partial 
settlement offer — in other words, a 
statutory offer which disposes of less 
than the entire case between a plain- 
tiff and a defendant — operate to 
trigger sanctions under $768.79? 
Florida Rule of Civil Procedure 
1.442(2)(B), in allowing the speci- 
fication of “the claim or claims the 
proposal is attempting to resolve,” 
may be construed to allow partial of- 
fers of settlement between particular 
parties. Does this language allow a 
plaintiff or defendant to trigger an 
entitlement to attorneys’ fees by 
an offer of judgment which “cherry 
picks” the strongest or weakest 
count in the plaintiff's complaint 
for a settlement proposal? May a 
plaintiff, for example, make an offer 


of settlement within FS. §768.79 as 
to a counterclaim, while leaving the 
rest of his or her case intact? Will the 
courts have to resolve motions for at- 
torneys’ fees under §768.79 prior to 
trial because of a legal defect in one 
of five pending counts in the still-to- 
be-resolved complaint? 

The legislature intended to finan- 
cially penalize the rejection of offers 
of judgment, so that settlements and 
the early termination of litigation 
would be encouraged. The legisla- 
tive intent was to encourage the 
settlement of entire cases, at least 
as between the offeror and offeree. 
The very use of the word “judgment” 
in the statute reflects this under- 
standing: Florida law in general 
allows only one judgment per case 
as between one set of parties.** The 
statute’s key requirement to com- 
pare the “offer” to the “judgment” in 
computing whether to make fee and 
cost awards contemplates a process 
that occurs one time, at the conclu- 
sion of a case, and includes all claims 
between the parties.*’ If an offer 
of settlement may be used only in 
situations where offers of judgment 
could be employed, again the infer- 
ence is clear that an offer under FS. 
§768.79 must encompass all claims 
and counterclaims between the of- 
feror and offeree. 

If, indeed, the legislative language 
and intent would only attach the 
statutory consequences to offers 
which would resolve the entire case 
as between offeror and offeree (as 
would a judgment), the legislative in- 
tent must be enforced, and no partial 
offers of settlement or judgment may 
be allowed. As the Florida Supreme 
Court has held, “the circumstances 
under which a party is entitled to 
costs and attorneys’ fees is substan- 
tive and that our rule can only con- 
trol procedural matters.”** Thus, any 
attempt to read Rule 1.442 as broad- 
ening the remedy of attorneys’ fees 
and cost awards beyond the circum- 
stances allowed or contemplated by 
the legislature (even if that were the 
Supreme Court’s intention) would be 
invalid under Florida’s separation of 
powers principles. 

The Second District, in dictum in 
Wagner v. Brandeberry, 761 So. 2d 
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443 (Fla. 2d DCA 2000), suggested 
that settlements of less than all 
claims between the same parties 
might be allowed in statutory offers 
of judgment.** The court’s dictum 
did not address the underlying con- 
stitutional separation of powers is- 
sues. Two other cases have cited the 
Wagner dictum for the proposition 
that partial offers ordinarily would 
be valid to trigger sanctions, again 
without referring to the separation 
of powers issue, although in each 
case the court found the partial offer 
before it invalid on other grounds.*° 
In fact, no reported Florida case has 
yet made a financial award based on 
a partial offer of judgment. 

Leaving aside the separation of 
powers issue, as a matter of public 
policy, the use of partial offers of 
judgment or settlement as the basis 
for sanctions motions is ill-advised. 
While some streamlining of issues 
might result,*' a partial settlement 
regime would create manifest prac- 
tical problems and would generate 
limitless collateral litigation. Very 
often a plaintiff will bring essentially 
the same claim under alternative 
theories — for instance, breach of 
contract, breach of implied contract, 
and quantum meruit. A plaintiff 
prevailing on a breach of contract 
theory should not face a motion for 
sanctions as to a claim for quan- 
tum meruit because of an offer of 
settlement limited to that count. Nor 
should the court have to address, 
long before final judgment, a mo- 
tion for offer of settlement sanctions 
because a motion to dismiss or for 
summary judgment was granted as 
to one count for which the defendant 
had lodged an offer of settlement. 
Another consequence of allowing 
partial offers of settlement to receive 
sanctions under F:‘S. §768.79 would 
be endless, often irresoluble, disputes 
about the apportionment of attor- 
neys’ fees between one interrelated 
claim and another. 


Conclusion 

The Florida offer of settlement pro- 
cedure has made a dramatic impact 
in many cases. Its impact will only 
increase as the bar’s familiarity with 
statutory offers of judgment grows. 
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Addressing unsettled issues of offer of 
judgment practice with due apprecia- 
tion for both the legislative intent and 
practical considerations affecting the 
courts in application of FS. $768.79 
should maximize the benefits of the 
statute, while providing needed and 
appropriate fairness and clarity for 
the bar and parties. O 


' Fla. Laws 1990, ch. 90-119, §48. See 
generally Sarkis v. Allstate Ins. Co., 863 
So. 2d 210, 218-22 (Fla. 2003). 

? Under F.a.R. Civ. P. 1.442(a), offers 
of judgment and settlement may be used 
interchangeably, with the same conse- 
quences in the case of rejection, depend- 
ing on whether the offeror wishes (or does 
not wish) a judgment to be entered. See 
Abbott & Purdy Group Inc. v. Bell, 738 So. 
2d 1024 (Fla. 4th D.C.A. 1999) (plaintiffs 
who accepted offer of settlement were not 
entitled to entry of judgment; “a common 
reason for settling a lawsuit is to avoid a 
judgment of record”). 

3 In reAmendments to Florida Rules of 
Civil Procedure, 682 So. 2d 105 (Fla. 1996) 
(effective January 1, 1997). 

‘ Sarkis v. Allstate Ins. Co., 863 So. 2d 
210, 222 (Fla. 2003) (award of attorneys’ 
fees “is a sanction against the rejecting 
party for the refusal to accept what is 
presumed to be a reasonable offer,” thus 
“unnecessarily continuing the litiga- 
tion.”) While the rejection, in hindsight, 
is “presumed” unreasonable, the rejection 
need not have been unreasonable under 
the circumstances at the time to trigger 
sanctions. TGI Fridays v. Dvorak, 663 So. 
2d 606, 613 (Fla. 1995) (“reasonableness 
of the rejection is irrelevant to the ques- 
tion of entitlement” although it may be 
pertinent to the amount to be awarded). 

° The statutory provision which au- 
thorizes trial courts to deny remedies 
to offers not made in good faith is F.a. 
Stat. §768.79(7)(a). See, e.g., Stewart 
Select Cars v. Moore, 619 So. 2d 1037, 
1039 (Fla. 4th D.C.A. 1993), where it was 
held an offer was not made in “good faith” 
because it was “insufficient” in the trial 
court’s judgment. The highwater mark of 
judicial hostility to nominal offers from 
defendants was Eagleman v. Eagleman, 
673 So. 2d 946 (Fla. 4th D.C.A. 1996) 
(Pariente, J.) ($100 offer held void; “courts 
should view with considerable skepticism 
nominal offers which bear no relationship 
to damages and which are not founded 
upon a reasonable and realistic assess- 
ment of liability.”). The Fourth District 
has since rejected the Eagleman analysis 
without expressly overruling the case. See 
also Fox v. McCaw Cellular Comm., 745 
So. 2d 330 (Fla. 4th D.C.A. 1998); Ryan v. 
Lobo de Gonzalez, 841 So. 2d 510, 521-22 
(Fla. 4th D.C.A. 2003) (upholding $100 of- 
fers). The Third District, in a recent case, 
affirmed a finding that a $500 nominal 
offer by a prevailing defendant was not 


in good faith because “the defendant had 
at least some exposure.” Event Services 
America Inc. v. Ragusa, 39 Fla. L. Weekly 
D 1913 (Fla. 3d D.C.A. 2005). Why the 
defendant’s own evidence of no liability 
(which convinced the jury) did not create 
a “reasonable foundation” for the nominal 
offer was not explained. The Ragusa de- 
cision is in apparent conflict with other 
cases, see notes 6 and 7 infra. 

6 F.g., State Farm Mutual Auto. Ins. 
Co. v. Marks, 695 So. 2d 874, 875 (Fla. 
2d D.C.A. 1997) (one dollar offer valid as 
defendant’s statement “that it believes it 
has no liability and should not be a part of 
the litigation”); Dean v. Vazquez, 786 So. 
2d 637,640 (Fla. 4th D.C.A. 2001) (nominal 
offer in good faith under “reasonable foun- 
dation” test); Levine v. Harris, 791 So. 2d 
1175, 1177-79 (Fla. 4th D.C.A. 2001) ($500 
offer held to be in “good faith” although 
trial court found offer was a “drop in the 
bucket” compared to amount at stake); 
Lieff v. Sandoval, 726 So. 2d 335, 336 
(Fla. 3d D.C.A. 1999) (motive to trigger 
right to fees is not “bad faith”); Camejo v. 
Smith, 774 So. 2d 28 (Fla. 2d D.C.A. 2000) 
($100 offer in good faith when there was a 
reasonable basis for defendant to believe 
he had no liability); Hartley v.Guetzloe, 712 
So. 2d 817 (Fla. 5th D.C.A. 1998) (extreme 
closeness of issues irrelevant); Dept. of 
Highway Safety v. Weinstein, 747 So. 2d 
1019 (Fla. 3d D.C.A. 2000) (nominal offer 
in good faith where defendant’s evidence 
was that there was no negligence; rejecting 
requirement to be “realistic” or objectively 
reasonable). These holdings follow the 
Supreme Court’s holding in TGI Fridays 
v. Dvorak, 663 So. 2d 606, 613 (Fla. 1995), 
in the context of a prevailing plaintiff's 
motion for fees, that the “reasonableness” 
of rejection, and by necessary implication 
of the offer itself, are “irrelevant” to entitle- 
ment to fees and costs under the plain and 
“mandatory” language of the statute. 

* McMahan v. Toto, 311 F.3d 1077, 1083- 
84 (11th Cir. 2002) (applying Fia. Srar 
$768.79). 

Star. §768.79(7)(b) provides for 
consideration of such factors as the “close- 
ness” or “apparent merit” of the case in 
determining the amount of an attorneys’ 
fee award under the statute. As stated by 
the Supreme Court in Sarkis v. Allstate, 
these statutory factors may be the basis 
for a discount of otherwise “reasonable” 
fees (25 percent in one case mentioned by 
the court). 863 So. 2d at 214 n.2. 

® Algebraically, the breakpoint for 
the defendant’s offer “C” to exceed the 
expected judgment “J” by 25 percent is 
determined by solving the equation O 
—J = .250. The solution is that J = .750, 
so that O equals J divided by %, or times 
4/3. In other words, for a defendant to 
give an offer that will exceed the amount 
of an expected judgment by 25 percent, 
the offer must be one-third more than the 
expected judgment. 

Star. §768.79(6)(a) (“When such 
costs and fees [awarded per the statute to 
a defendant] total more than the amount 
of the judgment, the court shall enter 
judgment for the defendant against the 


plaintiff . . .”). The procedural aspects 
of the statute are pre-empted by Rule 
1.442(g), which requires a post-judg- 
ment motion for fees under FLA. R. Civ. P. 
1.525 within 30 days. In cases where the 
amount of fees would reduce or eliminate 
the judgment, a prudent party should file 
a motion to alter or amend under Rule 
1.540(g) within 10 days to prevent pos- 
sible enforcement of the judgment during 
the pendency of the motion for fees under 
FLA. R. Civ. P. 1.442. 

'' Again, a detour into algebra: for 
plaintiff's demand “D” to be 25 percent 
less than the judgment “J,” J - D = .25D, 
or J equals 1.25 times D. The breakpoint 
demand is thus 4/5 (the inverse of 5/4) of 
the judgment expected by the plaintiff. In 
other words, the demand from the plain- 
tiff should be at least 20 percent less than 
the amount of the expected judgment. 

'2 Wisconsin Life Ins. Co. v. Sills, 368 So. 
2d 920, 922 (Fla. Ist D.C.A. 1979). 

'S White v. Steak and Ale of Florida, Inc., 
816 So. 2d 546, 551 (Fla. 2002), requires 
the determination of costs and, where 
applicable, fees, “up to the date of the 
offer” in computing whether the “judg- 
ment obtained” is or is not 25 percent 
less favorable than the rejected offer of 
settlement. 

'! Terms such as “invalid” or “allowable” 
are shorthand for “may be used to trigger 
liability for sanctions under §768.79 if 
rejected.” Any of these offers, if accepted, 
will create valid and enforceable con- 
tracts. Travelers Ins. Co. v. Horton, 366 
So. 2d 1204, 1205 (Fla. 3d D.C.A. 1979) 
(validity of settlement offers governed by 
contract law). 

'S McMullen v. ISS Intl. Service System, 
Inc., 698 So. 2d 372, 374 (Fla. 2d D.C.A. 
1997) (offer by prevailing defendant of judg- 
ment which was exclusive of “such interest, 
costs, and attorneys’ fees as the court may 
award” was “impermissibly conditional” 
and invalid as the basis for sanctions since 
both entitlement and amount of attorney 
fee issues would have remained). 

'6 State Farm Life Ins. Co. v. Bass, 605 
So. 2d 908, 909 (Fla. 3d D.C.A. 1992) (offer 
of judgment “exclusive of costs and attor- 
neys’ fees” “be agreed to or determined by 
the court at a later date” held defective 
as not “stat[ing] the total amount of the 
offer”); Perez v. Circuit City Stores Inc., 
721 So. 2d 409 (Fla. 3d D.C.A. 1998) (cit- 
ing Bass for proposition that “in order for 
a plaintiff to preserve his entitlement to 
attorneys’ fees, the plaintiff's demand 
must include costs”). The 11th Circuit 
in the McMahan v. Toto, 311 F.3d at 
1082 (without recognizing the conflict in 
Florida law), treated Bass as an accurate 
statement of Florida law. 

'7 Siedlicki v. Arabia, 699 So. 2d 1040, 
1042 (Fla. 4th D.C.A. 1997) (demand for 
judgment which excluded costs and at- 
torneys’ fees was valid; “a plaintiff need 
not include taxable costs or attorneys’ 
fees otherwise provided for by statute 
and rule,” recognizing conflict with Bass); 
Hellman v. City of Orlando, 610 So. 2d 103 
(Fla. 5th D.C.A. 1992) (“failure to state 
claimed costs in a dollar amount does 
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not invalidate an otherwise valid offer of 
judgment”). The Third District addressed 
these cases in Clinica Lourdes v. Miro, 
713 So. 2d 1062, 1063 n.1 (Fla. 3d D.C.A. 
1998) (settlement offer which provided 
that issues relating to attorneys’ fees 
would be “submitted to and determined 
by the court” invalid as indefinite; foot- 
note 2 stated, with no explanation, that 
this result was actually not contrary to 
Siedlicki or Hellman). Miro may suggest 
(contrary to Perez) that a simple exclusive 
offer allowing the assessment of fees and 
costs might be upheld, while one referring 
to the court’s power to make the assess- 
ment would not be. 

'S Td. The court ruled that, in determining 
whether an inclusive offer was 25 percent 
better than the actual judgment, the court 
must consider the offeree’s right to costs 
and fees as of the time of the offer and 
add any such amounts to the “judgment 
obtained” for purposes of the 25 percent 
computation. In a partial dissent, Justice 
Harding noted the conflict between the 
districts as to whether exclusive offers 
were allowed and suggested that the court 
might consider a requirement that “all 
future offers [ | be inclusive of costs.” Jd. 
at 552-53. The majority did not address 
whether offers “exclusive” of costs or fees 
are or should be allowed. 

'° See, e.g., BMW of North America v. 
Krathen, 471 So. 2d 585 (Fla. 4th D.C.A. 
1985). 

” Earnest & Stewart, Inc. v. Codina, 
732 So. 2d 364, 368 (Fla. 3d D.C.A. 1999) 
(Cope, J., concurring) (comparison of of- 
fer to judgment under Fa. Stat. §768.79 
“breaks down” if settlement conditions 
go beyond what is obtainable in case of 
judgment). 

*! Nichols v. State Farm Mutual, 851 So. 
2d 742, 746 (Fla. 5th D.C.A. 2003). 

* Td. at n.3 (Fla. 5th D.C.A. 2003) (gen- 
eral release addressing other claims). 

* Td. at n. 23; Palm Beach Polo Hold- 
ings, Inc. v. Village of Wellington, 904 
So. 2d 652 (Fla. 4th D.C.A. 2005); Zalis v. 
M.E.J. Rich Corp., 797 So. 2d 1289 (Fla. 
4th D.C.A. 2001) (broad covenant not to 
sue the defendant in the future); Connell 
v. Floyd, 866 So. 2d 90 (Fla. 1st D.C.A. 
2004) (settlement offer which included 
a condition of a finding that the offeror 
“prevailed” was invalid because of its 
possible effect on other claims between 
the parties). 

* E.g., G. Pappas and J. Walford, Pro- 
posals for Settlement: More Traps for the 
Unwary, 76 F.a. B. J. 69 (Dec. 2002). 

* The description of releases as “gen- 
eral” or “limited” is not always clear, 
as there are unlimited variations on 
the release theme. Herein, a “limited 
release” is one which relinquishes only 
the litigated claims, and perhaps, certain 
closely related and similar claims, while a 
“general release” extinguishes any claims 
whatsoever against the released party, 
such as the release enforced in Cerniglia 
v. Cerniglia, 679 So. 2d 1160, 1165 n.4 
(Fla. 1996). 

* 1 Nation Technology Corp. v. Al 
Teletronics, Inc., 30 Fla. L. Weekly D 2435 


(Fla. 2d D.C.A. 2005); Gulf Coast Transpor- 
tation Inc. v. Padron,782 So. 2d 464, 466 
(Fla. 2d D.C.A. 2001); Earnest & Stewart 
Inc. v. Codina, 732 So. 2d 364, 366 (Fla. 3d 
D.C.A. 1999); Kaplan v. Goldfarb, 777 So. 
2d 1208 (Fla. 2001); Delpa Inc. v. Martinez, 
878 So. 2d 455 (Fla. 3d D.C.A. 2004). 

“7 Ambeca Inc. v. Marina Cove Village 
Townhome Ass’n., 880 So. 2d 811 (Fla. 
1st D.C.A. 2004) (dispute as to whether 
that release of “any other claims which 
[offeree] may have” was valid). 

Farnest & Stewart Inc. v. Codina, 
732 So. 2d 364, 367 (Fla. 3d D.C.A. 1999) 
(dispute as to whether the requirement 
of an indemnity agreement was valid). 

*® For example, in Plumpton v. Conti- 
nental Acreage Dev. Co. 830 So. 2d 208 
(Fla. 5th D.C.A. 2002), a general release 
extinguished claims unrelated to the 
litigation which led to the signing of the 
release. Whether a general release in 
particular provides more benefit than 
a limited one in practice depends on 
whether more than one claim or right 
exists as between the parties — which 
may or may not be known to the court or 
apparent of record. 

*° The Fifth District in Morgan v. Beekie, 
879 So. 2d 110 (Fla. 5th D.C.A. 2004), 
held that a condition that the offeree 
“demonstratle] his ability to pay” was 
invalid for FLa. Star. §768.79 purposes 
as ambiguous. 

*! Allstate Indemnity Corp. v. Hingson, 
808 So. 2d 197, 199 (Fla. 2002); Willis 
Shaw Express Inc. v. Hilyer Sod Inc., 
849 So. 2d 276 (Fla. 2003); Lamb v. Ma- 
tetzschk, 906 So. 2d 1037 (Fla. 2005). 

*2 Allstate Indemnity Corp. v. Hingson, 
808 So. 2d 197, 199 (Fla. 2002). 

*8 Hingson, 808 So. 2d at 199 (quoting 
lower court opinion). 

“’ Id. Despite the Supreme Court’s 
consistency on the subject, resistance 
continues to exist. See generally J. 
Luyster, Drafting and Analyzing Joint 
Proposals for Settlement, 80 Fla. B. J. 
8 (January 2006). The First District in 
Heymann v. Free, 913 So. 2d 11 (Fla. 1st 
D.C.A. 2005), requested an amendment of 
F.a. R. Civ. P. 1.442 to change the result 
of the Lamb case. Similarly, the court in 
Fiedler v. Weinstein Design Group, 891 
So. 2d 1095, 1095 (Fla. 4th D.C.A. 2005), 
opined that a result contrary to Lamb 
for vicariously liable defendants might 
be “better reasoned.” Hall v. Lexington 
Ins. Co., 895 So. 2d 1161 (Fla. 4th D.C.A. 
2005), was arguably inconsistent with 
Lamb in holding that an unapportioned 
offer to two plaintiffs who were jointly 
pursuing one “unified” claim was valid 
under $768.79. 

*° For another alternative, see the book- 
end offers made to jointly liable parties 
in Hess v. Walton, 898 So. 2d 1046 (Fla. 
2d D.C.A. 2005). 

E.g.,McGurn v. Scott, 596 So. 2d 1042, 
1045 (Fla. 1992). 

“ The conclusion that the legislature 
only contemplated offers which would 
encompass resolution of the entire case 
in a manner similar to judgments is 
confirmed by the statutory provision that 
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“the offer shall be construed as including 
all damages that may be awarded in a 
final judgment.” FLA. Star. §768.79(2). 

38 Timmons v. Combs, 608 So. 2d 1, 2 
(Fla. 1992); accord In re Amendment to 
Florida Rules of Civil Procedure, 682 So. 
2d 105, 105-06 (Fla. 1996) (disclaiming 
ability to address issues of entitlement to 
fees and costs under Fa. R. Civ. P. 1.442 
via rule; “we conclude that we must re- 
spect the legislative prerogative to enact 
substantive law”). 

°° Wagner v. Brandeberry, 761 So. 2d 443 
(Fla. 2d D.C.A. 2000), held that an offer by 
one defendant triggered the right to sanc- 
tions against a plaintiff, even if it did not 
completely resolve the litigation as to the 
plaintiff - an unimpeachable result. The 
Second District (in dictum) stated that 
“(njothing in either the statute or the rule 
requires that a proposal settle all claims 
between all parties, or even all claims be- 
tween the parties to the proposal.” Id. at 447 
(emphasis added). The cases cited in Wag- 
ner all involved, like Wagner, settlements 
offers resolving in full claims between one 
set of parties. The Florida courts have no 
difficulty validating offers of judgment 
which would resolve the entire dispute 
between the offeror and offeree, even if 
one or both would remain in the case due 
to disputes with other parties. E.g., State 
Farm Mut. Auto. Ins. Co. v. Marko, 695 So. 
2d 874 (Fla. 2d D.C.A. 1997). This is to be 
expected given that Florida law (unlike fed- 
eral law) routinely contemplates multiple 
final judgments in one case, one for each set 
of parties. E.g., Holton v. H.eJ. Wilson & Co., 
Inc., 482 So. 2d 341, 344 (Fla. 1986); State 
Farm Mut. Ins. Co. v. American Hardware 
Mut. Ins. Co., 345 So. 2d 726, 728 (Fla. 
1977); Fa. R. App. P. 9.110(k) (partial final 
judgment disposing of entire case as to one 
party explicitly addressed). One should not, 
however, unreflectively apply principles 
applicable to the multiple party situation 
(where multiple judgments are allowed by 
Florida law) to the multiple claim situation 
between one set of parties (where they are 
not). 

Lucas v. Calhoun, 813 So. 2d 971 (Fla. 
2d D.C.A. 2002); Connell v. Floyd, 866 So. 
2d 90 (Fla. 1st D.C.A. 2004). 

"' Compare Allstate Ins. Co. v. Materiale, 
787 So. 2d 173, 176-77 (Fla. 2d D.C.A. 
2001) (Casanueva, J., concurring) (ad- 
dressing separate parties’ claims). 
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REAL PROPERTY, PROBATE AND © 
Trust LAW 


by E. Lee Worsham 


Must Information in the Public Record be 
Disclosed to Buyers of Residential Real Property 
and May it be Mispresented? 


n many cases of alleged non- 

disclosures or misrepresenta- 

tions, where information in 

the public record is relevant 
or material, an issue frequently 
arises regarding what information 
contained in public records a buyer 
of residential property should be 
expected to know, or what informa- 
tion will a buyer be deemed to know 
by constructive notice. This article 
will explore Florida law involving 
concealment or nondisclosure and 
misrepresentation of matters that 
may be found in the public records. 

Accompanying Florida’s stagger- 
ing growth is litigation that accuses 
developers, sellers, and brokers of 
unlawfully failing to disclose, con- 
cealing, and misrepresenting mat- 
ters significantly affecting residen- 
tial real property. Subjects of alleged 
nondisclosure or misrepresentations 
are diverse. Examples include struc- 
tural problems, termite infestation, 
flooding problems, soil subsidence, 
or other adverse subsurface condi- 
tions, wetlands or protected species, 
zoning, land use classification, per- 
mit issuance, existing or proposed 
uses of nearby properties, future 
roadway plans, code enforcement 
violations, whether the property is 
in compliance with law, the existence 
of hazardous substances on or near 
the property, water frontage issues, 
and even if the owner of the property 
can build a residence on it. 

The legal theories applicable 
to these cases include fraudulent 
concealment or fraudulent nondis- 
closure of a material fact.' 

Information contained in the 
public records of Florida is relevant 


to many if not most of the examples 
listed above. Florida maintains an 
expansive list of what constitutes 
a public record.’ Public records are 
defined as: 

...all documents, papers, letters, maps, 
books, tapes, photographs, films, sound 
recordings, data processing software, or 
other material regardless of the physical 
form, characteristics or means of trans- 
mission, made or received pursuant to 
law or ordinance or in connection with 
the transaction of official business by 
any agency. “Agency” means any state, 
county, district, authority, or municipal 
officer, department, division, board, bu- 
reau, commission, or other separate unit 
of government..., and any other public 
or private agency, person, partnership, 
corporation, or business entity acting on 
behalf of any public agency.” 


Although public records include 
much more than land use regula- 
tions, a district court in Metropolitan 
Dade County v. Fontainbleau Gas 
& Wash, Inc., 570 So. 2d 1006 (Fla. 
3d DCA 1990), held that “owners of 
real property are deemed to have 
purchased it with knowledge of the 
applicable land use regulations.” 
However, when representations are 
made to a buyer, the question be- 
comes whether the law “should .. . 
expect every potential homeowner in 
every case to root around the bowels 
of the courthouse for those surveys, 
plats, and records which would verify 
or contradict a seller’s representa- 
tions about the property.” 

Some public records are rela- 
tively easy to discern, like matters 
in a property’s chain of title. Others, 
however, sink to the level of obscu- 
rity, like government soil surveys 
revealing potential impediments to 
construction, inclusion of a property 


within the known range of a pro- 
tected species, whether wetlands 
have been identified or documented 
on a property, whether a property 
contains a plume that originated 
from a nearby contaminated former 
gas station, or whether a home’s 
floor pad elevation complies with a 
government permit or other regula- 
tory requirements. 


Fraudulent Concealment or 
Nondisclosure of a Material Fact 

Johnson v. Davis, 480 So. 2d 625 
(Fla. 1985), created an exception to 
common law caveat emptor or “buyer 
beware” in connection with residen- 
tial real property transactions, which 
has been referred to as “fraudulent 
concealment” or “fraudulent non- 
disclosure.”* Johnson has also been 
referred to as the case that abolished 
caveat emptor for residential proper- 
ties or noncommercial real estate 
transactions. The Florida Supreme 
Court, in Johnson, stated: “(T)he 
law appears to be working toward 
the ultimate conclusion that full 
disclosure of all material facts must 
be made whenever elementary fair 
conduct demands it.”° 

In Johnson, buyers placed a $5,000 
deposit on and entered into a con- 
tract for purchase of a three-year-old 
residence. The contract contained a 
provision that the roof be watertight, 
and included a requirement that 
seller repair the roof to a watertight 
condition, if necessary. Before paying 
the remaining $26,000 deposit, buy- 
ers asked about stains on the walls 
which sellers said were from wallpa- 
per glue and from relocating ceiling 
beams. Buyers then paid the balance, 
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for a total deposit of $31,000. Several 
days later, one of the buyers entered 
the house following a heavy rain and 
found water “gushing” into the house. 
Seller’s contractor said the roof could 
be made “watertight” for $1,000, but 
buyers’ contractor said the roof had 
failed, necessitating replacement 
for $15,000, and repairing water 
damage required another $10,000. 
Buyers elected not to close and sued 
sellers for breach of contract, rescis- 
sion of the contract, fraud and mis- 
representation, and sought return of 
their deposit. Sellers counterclaimed 
seeking the deposit as liquidated 
damages but did not demand specific 
performance. 

The trial court awarded $26,000 
to the buyers, apparently convinced 
that they were induced to pay that 
sum by seller’s fraudulent mis- 
representation that there were no 
problems with the roof, but did not 
grant rescission based upon breach 
of contract. The trial court did not 
return the initial $5,000 deposit to 
the buyers. However, the Third Dis- 
trict affirmed the award of $26,000 
to the buyers and reversed as to the 
$5,000, holding that the initial de- 
posit should also have been awarded 
to the buyers. The Third District held 
that sellers were aware of and had a 
duty to disclose the roof problems to 
the buyers before entering into the 
contract and accepting the initial 
deposit. 

The Florida Supreme Court af- 
firmed the Third District, holding 
“that where the seller of a home 
knows of facts materially affecting 
the value of the property which 
are not readily observable and are 
not known to the buyer, the seller 
is under a duty to disclose them to 
the buyer....” The Supreme Court 
concurred with the district court that 
sellers knew of and failed to disclose 
that there had been roof problems 
prior to entering into the contract 
and receiving the initial $5,000 de- 
posit. The court found that not only 
had there been a fraudulent misrep- 
resentation concerning the condition 
of the roof, justifying return of the 
$26,000, but also there had been 
fraudulent concealment justifying 
return of the initial deposit. Costs 


and fees were awarded to the buy- 
ers. 

In reaching the Johnson decision, 
the Florida Supreme Court quoted 
with approval language in a Califor- 
nia case regarding information found 
in the public records. In Lingsch v. 
Savage, 29 Cal. Rptr. 201 (Cal. Ct. 
App. 1963), allegations were made, 
that among other things, the build- 
ing was “illegal” and that it had been 
targeted for condemnation by the 
city: 

It is now settled in California that where 
the seller knows of facts materially af- 
fecting the value or desirability of the 
property which are known or accessible 
only to him and also knows that such 
facts are not known to or within the reach 
of the diligent attention and observation 
of the buyer, the seller is under a duty to 


disclose them to the buyer.’ (Emphasis 
added.) 


Obviously, if the facts are “known to 
or within the reach of the diligent at- 
tention and observation of the buyer,” 
they will not be considered “known or 
accessible only to” the seller. The op- 
erative question then becomes what 
in the public records is within the 
“reach of the diligent attention and 
observation of a buyer,” and what 
records are beyond that reach? 

Does caveat emptor still apply 
with regard to matters in the public 
records? The answer appears to be 
a qualified yes, depending upon the 
degree of difficulty in identifying and 
locating the relevant public records. 
Common sense dictates that poten- 
tial homeowners will rarely have the 
knowledge, inclination, or resources 
to conduct extensive public record 
examinations. The relevant cases 
suggest that buyers of residential 
properties are not expected to con- 
duct the degree of due diligence cus- 
tomarily associated with commercial 
real estate transactions. 

The Fourth District in Solorzano 
v. First Union Mortgage Corp., 896 
So. 2d 847 (Fla. 4th DCA 2005), re- 
cently held that a bank/home seller’s 
allegedly fraudulent nondisclosure 
of a municipal code enforcement 
violation on the property, which had 
resulted in a substantial fine, stated 
a cause of action under Johnson. The 
buyer’s complaint alleged 1) that 
seller knew prior to the sale that 
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the city had determined there were 
material housing code violations on 
the property; 2) that the fine was 
$57,000 and still increasing; 3) that 
the violations and fine materially 
affected the value of the property; 4) 
that the housing code violations were 
not readily observable by her at the 
time she purchased the property; and 
5) that she purchased the property 
as a result of the material nondisclo- 
sure of the housing code violations. 
The seller defended, arguing that the 
code violations were, “open, notorious 
and readily observable.” The trial 
court dismissed buyer’s complaint 
with prejudice for fraudulent non- 
disclosure under Johnson for failure 
to state a cause of action. The Fourth 
District Court of Appeal reversed the 
dismissal and remanded for a trial, 
holding that the question of whether 
the buyer “readily observed” the 
alleged housing code violations or 
whether she had adequate time to 
research the alleged violations was 
not properly resolvable on the seller’s 
motion to dismiss. It is unclear from 
the majority opinion whether the 
Fourth District expected the buyer 
to have conducted an in-depth in- 
vestigation of the public records, or 
merely a cursory one. 

Judge Gross, in his concurring 
opinion in Solorzano, expressed 
concern with the following language 
in the majority opinion: “whether 
she had adequate time to research 
the alleged violations....” He was 
concerned that the majority holding 
might be read to narrow the holding 
of Johnson. Judge Gross explained 
that a fact that is “readily observ- 
able” in a Johnson nondisclosure 
case is analogous to a misrepresenta- 
tion of a fact as in Besett v. Basnett, 
389 So. 2d 995 (Fla. 1980). In both 
cases, he noted, if the actual facts or 
the falsity of the misrepresentation 
may be disclosed by a cursory glance, 
neither the nondisclosure nor the 
representation is actionable. Judge 
Gross stated that he would look to 
Besett for direction in defining a 
“readily observable” fact in a John- 
son nondisclosure case as one that 
is obvious from a “cursory examina- 
tion or investigation.”* Judge Gross’ 
position was that extensive research 
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of the public records should not be 
necessary under the circumstances. 
All that should be necessary in his 
view is a cursory glance or a cursory 
investigation. 

In Nelson v. Wiggs, 699 So. 2d 258 
(Fla. 3d DCA 1997), the buyers pur- 
chased a home in the east Everglades 
area during the dry season. The prop- 
erty was subject to seasonal flooding, 
with floodwater usually between 
ankle and knee-deep. The home was 
on a dirt road in an agricultural/ 
residential area and was built on a 
mound. The seller was aware of the 
flooding but did not disclose it to the 
buyers, even though the buyers told 
the seller they wanted to plant trees 
and raise animals on the property. 
The trial court denied buyers’ com- 
plaint for rescission and the Third 
District affirmed. Nondisclosure of 
the seasonal flooding did not amount 
to a cause of action under Johnson 
because knowledge of the seasonal 
flooding was within the “reach of the 
diligent attention and observation 
of the buyer.”? The court reasoned 
that the buyers could have learned 
about seasonal flooding by looking 
at the flood criteria incorporated 
into county regulations. The buyers’ 
profession and experience in south 
Florida were significant to the court: 
The buyer was a contractor and had 
obtained a building permit to rebuild 
the residence from the county’s 
building department. The building 
department was where the county’s 
flood elevation criteria and regula- 
tions were maintained. The court 
cited Metropolitan Dade County v. 
Fountainbleau Gas & Wash, Inc., 
for the contention that owners of 
real property are deemed to have 
purchased it with knowledge of the 
applicable land use regulations, and 
that flood elevation criteria were 
part of the land use regulations. 


Fraudulent Misrepresentations 
or Fraud in the Inducement 

In Johnson, the Florida Supreme 
Court explained that caveat emptor 
has never exempted a seller from 
responsibility for the statements 
and representations made to induce 
a buyer to act, when under the 
circumstances the statements and 


representations amount to fraud in 
the legal sense. A buyer may rely on 
a representation made about real 
property unless the buyer knows the 
representation is false, or its falsity 
is obvious. Unless the representation 
can be verified or refuted by facts re- 
vealed in a property’s chain of title, it 
is probably not incumbent on a buyer 
to make an extensive investigation 
or to resort to the public record to 
verify or contradict the representa- 
tions. 

In Besett, after purchasing a 
fishing lodge, the buyers filed a 
complaint for damages due to fraud 
and misrepresentation or for refor- 
mation of the contract and abate- 
ment of the purchase price due to 
mutual mistake of fact. The buyers 
alleged that before they purchased 
the property the sellers and their 
broker represented that the property 
was 5.5 acres, that the fishing lodge 
generated income of $88,000 during 
one year, and that its roof was new. 
The buyers further alleged that the 
land was 1.44 acres; the amount of 


business was substantially less than 
the $88,000; the roof was not new, 
and it leaked. The buyers also al- 
leged that the representations were 
knowingly made in order to induce 
them to buy the property and that 
they relied upon them. However, 
the buyers did not allege that they 
had investigated the truth of the 
defendants’ misrepresentations, nor 
did they allege any circumstances 
excusing or explaining their failure 
to investigate. 

On the other hand, sellers argued 
that the complaint did not state 
a cause of action because buyers 
could have learned the truth by the 
exercise of ordinary care. The sellers 
noted that, for instance, the buyers 
could have determined the proper 
acreage for themselves by examin- 
ing the plat recorded in the official 
records. 

The trial court denied sellers’ 
motion to dismiss; the Florida Su- 
preme Court agreed and held that 
a recipient may rely on the truth of 
a representation, even though its 
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falsity could have been ascertained 
had he made an investigation, unless 
he knows the representation to be 
false or its falsity is obvious to him. 
The court held that the complaint 
set out a cause of action because the 
court could not determine from the 
allegations as a matter of law that 
the misrepresentations were obvi- 
ously false. The Besett case was later 
cited with approval in Johnson and 
more recently in M/I Schottenstein 
Homes, Inc. v. Azam, 813 So. 2d 91 
(Fla. 2002). 

In Revitz v. Terrell, 572 So. 2d 996 
(Fla. 3d DCA 1990), the buyer bought 
a home on a canal in the Florida Keys 
from the home’s second owner. The 
home had a bedroom and bathroom 
on the ground floor at an elevation of 
four feet above sea level. The county 
had issued a building permit for the 
home to the original owner/builder 
based upon his representation that 
only a garage and storage facilities 
would be on the ground floor. County 
regulations required the first habit- 
able floor to be at least 15 feet above 
sea level. The original owner/builder 
also had falsified an application for 
federal flood insurance, which re- 
quired the first habitable floor to be 
at least 11 feet above sea level; He 
represented in his application that 
the first habitable floor was more 
than 14 feet above sea level. Conse- 
quently, flood insurance was issued 
for an annual premium of $350. 

The second owners, the sellers, 
continued the fraud by telling their 
insurance agent that the ground 
floor was only used for storage 
and parking, which resulted in the 
annual flood insurance premium 
remaining at $350. Before closing, 
the buyer asked the broker why the 
other houses on the street were on 
stilts. The broker’s response was 
that the house was built prior to the 
flood elevation regulations. She also 
represented that the annual flood 
insurance premium was $350. After 
closing, the buyer renewed the flood 
insurance policy. However, the buy- 
er’s lender requested a floor elevation 
certificate, which confirmed that the 
first habitable living area elevation 
level was slightly over four feet. 
Shortly after that, the buyer learned 


the flood insurance policy was prob- 
ably invalid because of the actual 
floor elevation and that the annual 
flood insurance premium would in- 
crease to $36,000. The buyer then 
brought action against the seller and 
the broker for fraudulent misrep- 
resentations and nondisclosure, or 
mutual mistake, concerning building 
code violations and the availability of 
low-price flood insurance. Trial court 
entered judgment for the sellers and 
broker on all counts, ruling that 
because insurance was not a subject 
covered by the contract, it was not 
material to the transaction. 

The Third District reversed be- 
cause the buyer testified that he 
would not have entered into the 
contract if the facts were known. 
The court held that any fact which 
substantially affects the value of real 
estate is material. The seller and the 
broker argued that even if the facts 
not disclosed were material, they 
were readily observable to the buyer. 
According to the court, reversal was 
justified based either on fraudulent 
nondisclosure of material facts or 
upon fraudulent misrepresenta- 
tion. 

The court cited with approval 
out-of-state cases holding that non- 
conformity of a property to local 
building ordinances and zoning laws 
is a material fact which must be dis- 
closed. The court held that, assuming 
that the broker knew or reasonably 
should have known that the annual 
$350 flood insurance premium was 
based on a habitable elevation level 
of at least 11 feet, the broker had a 
duty to disclose that fact to the buyer. 
Even when there is not a duty to 
divulge material facts, once a seller 
makes representations regarding 
a condition, the seller is under a 
duty to disclose the complete truth. 
The buyer’s obligation to exercise 
reasonable diligence was satisfied 
when he specifically inquired why 
other homes on the street were built 
on stilts and was told that the prop- 
erty in question was “grandfathered” 
from the flood regulations and that 
the flood insurance premium was 
$350. The Third District reaffirmed 
Besett’s holding that a recipient may 
rely on the truth of a representation, 
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even though its falsity could have 
been ascertained had he made an 
investigation, unless he knows the 
representation to be false, or its 
falsity is obvious. 

In Fry v. J. E. Jones Const. Co., 567 
So. 2d 901 (Fla. 5th DCA 1990), the 
buyers told the seller’s salesperson 
that because they enjoyed water 
skiing they were only interested in a 
lakefront lot. The seller’s salesperson 
pointed out several lakefront lots on 
a site plan and stated that there was 
a $20,000 premium for such lots. The 
buyers asked the seller about closely- 
spaced lines on the site plan that 
separated the lots from the water and 
were told that the lines indicated the 
area where the seller was required 
to install sod. Based upon these 
representations, the buyers signed a 
contract to purchase the lot and for 
the seller to construct a home. 

The recorded plat of the subdivi- 
sion, which was not revealed to the 
buyers, showed that the lot ended 
100 feet from the water’s edge and 
that there was a conservation tract 
between the lot and the water. Before 
closing, the buyers discovered this 
information, which would prevent 
them from obtaining a dock permit. 
The buyers then filed suit against 
the seller for rescission based upon 
fraudulent misrepresentation. The 
buyers testified that they would not 
have entered into the transaction 
but for the representation that the 
lot was lakefront. The seller testified 
there were no lakefront lots in his 
project. 

The trial court found that the sell- 
er had in fact represented that the lot 
was lakefront, but denied the buyers’ 
claim for rescission holding that the 
representation was not material. The 
Fifth District reversed, holding that 
the representation was fraudulent, 
made without knowledge of its truth 
or falsity, and that the buyers were 
justified in relying upon the repre- 
sentation. Significantly, because the 
plat clearly depicted the conserva- 
tion parcel between the lot and the 
water, the Fifth District stated that 
if the plat had been shown to the 
buyers, their reliance on the seller’s 
representations may not have been 
justified. 
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If a misrepresentation is made 
concerning an offsite property, but 
not about a defect of the property 
itself, it may still be actionable even 
though the truth or falsity of the mis- 
representation may be determined 
from matters in the public record. 
The question of whether a buyer is 
justified in relying upon the repre- 
sentation is an issue of fact. When 
a misrepresentation contradicts 
matters in the public record about 
an offsite property, recent precedent 
suggests that a buyer is not required 
to conduct an extensive investigation 
into the public records. 

In Azam v. M/I Shottenstein 
Homes, Inc., 761 So. 2d 1195 (Fla. 
4th DCA 2000), a developer told 
buyers that an off-site parcel near 
the prospective purchase was to be 
a permanent natural preserve. In 
fact, a school was to be developed on 
the parcel. When the buyers found 
out that the parcel was not going 
to be used as the developer had 
represented, they filed for fraud in 
the inducement, rescission, and neg- 
ligent misrepresentation. The buyers 
attached the site plan for the school 
to their complaint, and alleged that 
at all times the plan was available to 
all parties for inspection or review. 

The trial court dismissed the 
complaint with prejudice based upon 
Pressman v. Wolf, 732 So. 2d 356 (Fla. 
3d DCA), review denied, 744 So. 2d 
459 (Fla. 1999). In Pressman, the 
Third District held that statements 
concerning matters in the public 
records cannot be the basis for a 
claim of actionable fraud. Although 
the Fourth District affirmed the 
dismissal of the Azam negligence 
and rescission counts, it reversed 
dismissal of the fraud count. The 
Fourth District held that buyers’ 
complaint established a cause of 
action for fraud in the inducement 
because it alleged that: 1) the seller 
made a misrepresentation of a mate- 
rial fact; 2) the seller knew or should 
have known of the statement’s fal- 
sity; 3) the seller intended that the 
representation induce the buyers to 
rely and act on it; and 4) the buyers 
suffered injury in justifiable reliance 
on the representation. 

The court distinguished Johnson 


because the fraudulent nondisclosure 
in Johnson was of a physical defect 
in the property itself, and not about 
conditions of an off-property site that 
do not affect the physical condition 
of the properties sold. The question 
of whether there is actionable fraud 
with respect to matters outside the 
property being sold is a factual ques- 
tion, even when the status of those 
matters can be determined from a 
public record.'® There is no bright- 
line rule, and the issue of whether a 
buyer exercises ordinary diligence in 
discovering the falsity of statements 
about property is to be determined 
on a case-by-case basis.'! The trier 
of fact should weigh such facts as 
the reasonableness of the evidence, 
whether the seller is a developer, 
and the nature of the public record.” 
The court noted conflict with Press- 
man, and agreed with Judge Gross’ 
concurrence that “the law should not 
expect every potential homeowner in 
every case to root around the bowels 
of the courthouse for those surveys, 
plats, and records which would verify 
or contradict a seller’s representa- 
tions about the property.” 

The Supreme Court approved and 
affirmed the Azam decision hold- 
ing that the question of whether 
a cause of action for fraudulent 
misrepresentation exists where the 
putatively misrepresented informa- 
tion is contained in the public record 
is one of fact that should not be re- 
solved through a motion to dismiss 
and the use of a bright-line rule of 
preclusion.'‘ The Court disapproved 
of the Pressman proposition that 
statements concerning matters in 
the public records cannot be the basis 
for a claim of actionable fraud." 

The Court reaffirmed Besett, stat- 
ing that the question is whether the 
recipient of the misrepresentation is 
justified in relying upon its truth. If 
the recipient knows that the state- 
ment is false or that its falsity is 
obvious, the recipient’s reliance is 
improper and there can be no cause 
of action for fraudulent misrepre- 
sentation. The factual determination 
involves a consideration of the total- 
ity of the circumstances surrounding 
the type of information, the nature 
of the communication between the 


parties, and the relative positions of 
the parties.'° 

In dicta, the Court distinguished 
Azam from cases in which the mat- 
ters are revealed in a property’s 
chain of title. Where fraud is alleged 
regarding information contained 
in and clearly revealed through a 
parcel’s chain of title, reliance is not 
justified and a cause of action will not 
exist.'’ Because a buyer is expected 
to examine documents in the chain of 
title, information contained in those 
documents is properly imputed to a 
purchasing party. According to the 
court, Florida law does, however, pro- 
hibit “one who purposely uses false 
information to induce another into a 
transaction from profiting from such 
wrongdoing.”'* 


Intentional Concealment or 
Fraudulent Nondisclosure of a 
Fact Material to the Transaction 

In Billian v. Mobil Corp., 710 So. 
2d 984 (Fla. 4th DCA 1998), buyers 
sued a developer for damages due 
to nondisclosure under Johnson 
or alternatively, for the equitable 
remedy of rescission. The buyers 
claimed that the developer concealed 
material defects in a condominium 
property regarding differential set- 
tling, exterior stucco delamination, 
erosion, and sound transmission 
problems. They argued that these 
defects greatly depreciated the value 
of the property and should have 
been disclosed to them before they 
contracted to buy and purchased the 
unit. 

A jury found no liability, and 
the trial court denied the buyers’ 
request for rescission. The Fourth 
District reversed because an erro- 
neous instruction given to the jury 
required intentional nondisclosure 
for the buyers to prevail. Rather, 
the instruction should have only 
required that the developer knew of 
the defects materially affecting the 
value of the property and failed to 
disclose them. The court explained 
that if the facts of a case give rise to 
a duty to disclose under Johnson, the 
seller’s intent is immaterial. 

The materiality of a represented 
fact is measured objectively, not 
subjectively. A cause of action under 
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Johnson is limited to nondisclosure 
of a narrower set of facts than would 
be actionable in a typical case of 
fraudulent misrepresentation. The 
undisclosed fact must materially 
affect the value of the property. The 
materiality of a fact is to be deter- 
mined objectively by focusing on the 
relationship between the undisclosed 
fact and the value of the property.'® 
The Fourth District further ex- 
plained that Johnson carved out of 
the law of fraud a unique place for 
nondisclosure cases involving the 
sale of a home.” A traditional cause 
of action for fraud turns in large part 
on the state of mind of the tortfeasor. 
For example, in a typical fraudulent 
misrepresentation case, a plaintiff 
must prove that a defendant knew 
a statement was false or that the 
defendant made a statement know- 
ing he was without knowledge of 
its truth or falsity. In addition, a 
plaintiff must demonstrate that in 
making a false statement, the de- 
fendant intended that another rely 
upon it. An action under Johnson; 
however, does not require intent. 
Rather, it creates a duty to disclose 
when a seller knows of certain facts 
that may give rise to the duty, even 
if the seller is in doubt as to whether 
disclosure is necessary.” 

Rescission is available for fraudu- 
lent nondisclosure under narrow 
circumstances when Johnson does 
not apply. For instance, rescission is 
proper when there has been inten- 
tional concealment of any fact mate- 
rial to the transaction, not just of a 


fact materially affecting the value 
of the property as is required by 
Johnson.” A concealed fact is mate- 
rial to the transaction if the plaintiff 
would not have entered into the 
transaction but for the concealment. 
The court used as an example that 
a condominium’s sound transmis- 
sion problems might not materially 
impact the value of the unit so that 
there would be no remedy under 
Johnson. However, in a case in which 
a buyer has made his or her desire 
for silence paramount, a seller’s 
intentional concealment of noise 
problems could give rise to a claim 
for rescission under Stephens based 
upon fraudulent nondisclosure. 


Negligent Misrepresentation 

In Gilchrist Timber Co.v. ITT 
Rayonier, Inc., 696 So. 2d 334 (Fla. 
1997), a package of documents the 
seller gave to the buyers before clos- 
ing contained the seller’s year-old 
appraisal that incorrectly stated 
that the zoning of seller’s 22,641- 
acre property was “agricultural,” a 
zoning classification which allowed 
residential uses. The buyers’ intent 
was first to cut the timber on the 
property and then subdivide it and 
sell it in small tracts for farming or 
residential development. During ne- 
gotiations prior to closing, the parties 
discussed the quantity and quality of 
timber on the property, but not the 
property's zoning. Before closing, the 
buyers apparently did not confirm 
the property’s zoning with the local 
government. 
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“Shouldn’t one of those be mine?” 
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In fact, most of the property was 
zoned “preservation,” a classification 
that precluded residential use. Buy- 
ers were unable to change the zoning 
and brought suit in federal court for 
damages for the misrepresentation. 
The trial court held that seller was 
not aware that the zoning classifi- 
cation referenced in the appraisal 
report was inaccurate, so the repre- 
sentation was deemed a negligent 
transmittal of false information that 
the seller did not know was false. 

The 11th Circuit Court of Appeals 
certified the following question to the 
Florida Supreme Court: 

Whether a party to a transaction who 
transmits false information which that 
party did not know was false, may be held 
liable for negligent misrepresentation 
when the recipient of the information 
relied on the information’s truthfulness, 
despite the fact that an investigation by 


the recipient would have revealed the 
falsity of the information. 


The Florida Supreme Court reaf- 
firmed that a recipient of a fraudu- 
lent misrepresentation of fact is en- 
titled to rely on its truth, although he 
might have ascertained the truth or 
falsity of the representation had he 
made an investigation.*® However, a 
negligent misrepresentation results 
in liability only if the recipient of 
the information justifiably relied on 
the erroneous information and that 
comparative negligence principles 
apply in such cases. The recipient of 
erroneous information cannot hide 
behind the unintentional negligence 
of the misrepresenter when the re- 
cipient is himself negligent in failing 
to discover the error. But, a recipient 
would only have to investigate infor- 
mation that a reasonable person in 
the position of the recipient would be 
expected to investigate. 


Conclusions 

The initial question for consider- 
ation is whether a seller or broker 
of residential property has a duty to 
disclose facts contained in the public 
record to a buyer. The answer to this 
question depends upon the facts of the 
case. However, based upon the case 
law, there are some general principles 
that apply to this situation: 

e The general rule is when the sell- 
er or broker of a residential property 
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knows facts that are contained in the 
public records which materially affect 
the value of the property, and the facts 
are within reach of the diligent atten- 
tion and observation of the buyer, the 
seller or broker probably does not have 
a duty to disclose them. 

e The seller or broker probably 
does not have a duty to disclose 
facts regarding a property that are 
or may be clearly revealed to the 
buyer through the property’s chain 
of title; such knowledge is properly 
imputed to the buyer because buyer 
is expected to examine these docu- 
ments prior to transfer. 

e Other than facts that are clearly 
revealed through a parcel’s chain of 
title, which a buyer is charged with 
knowing, the question of whether 
facts in the public record are within 
reach of the diligent attention and 
observation of the buyer is a question 
of fact. 

e To avoid potential liability for 
a Johnson nondisclosure, a prudent 
seller or broker should disclose facts 
found in the public records of which he 
or she is aware that materially affect 
the value of a residential property, 
unless the facts are clearly revealed 
through the parcel’s chain of title. 

e Matters or facts regarding a 
property that are contained in the 
applicable land use regulations prob- 
ably do not need to be disclosed. 

e The nonconformity of a property 
to land use regulations is a material 
fact which should be disclosed. 

e A cause of action will exist for 
fraudulent nondisclosure of a fact 
material to the transaction, even 
of matters not materially affecting 
the value of a property, if a buyer 
specifically inquires about a prop- 
erty and a seller fails to disclose 
an adverse fact responsive to the 
inquiry. For example, a cause of ac- 
tion will exist if a buyer expresses 
the need or desire for quiet, if the 
seller or broker knows the property 
has a noise problem and the seller or 
broker intentionally fails to disclose 
that fact. However, when disclosure 
is made, a broker or seller is held to 
a very high standard of care as to 
the accuracy of any representations 
made: A recipient may generally rely 
on the truth of a representation, even 


though its falsity could have been 
ascertained had the recipient made 
an investigation, unless he or she 
knows the representation is false or 
its falsity is obvious. 

Whether a fraud claim may lie 
with respect to misrepresentations 
about matters outside the property 
being sold, when the status of those 
matters can be determined from a 
public record, is a factual question 
that involves determining whether 
the recipient of the representations 
was justified in relying upon the 
truth of the representations. This 
factual examination requires a 
consideration of the totality of the 
circumstances surrounding the type 
of information, the nature of the com- 
munication between the parties, and 
the relative positions of the parties. 
If the recipient knows that the state- 
ment is false or its falsity is obvious, 
his or her reliance is improper and 
there can be no cause of action for 
fraudulent misrepresentation. 

e When there is a duty to divulge 
facts, once a seller makes representa- 
tions regarding a condition or a fact, 
a seller is under a duty to disclose the 
complete truth. 

e A buyer’s obligation to exercise 
reasonable diligence regarding the 
property he or she is acquiring is sat- 
isfied when he specifically inquires 
about a condition or a fact. 

e A recipient of a misrepresen- 
tation is probably not justified in 
relying on the misrepresentation 
and a cause of action for fraudulent 
misrepresentation will probably not 
exist if the truth of falsity of the 
representation may be determined 
by information clearly revealed in a 
parcel’s chain of title. 

e A negligent misrepresentation 
results in liability only if the re- 
cipient of the information justifiably 
relied on the erroneous information 
and comparative negligence prin- 
ciples are applicable to such cases. A 
recipient of a negligent misrepresen- 
tation would only have to investigate 
information that a reasonable person 
in the position of recipient would be 
expected to investigate. 

e Ascertaining whether a repre- 
sentation is negligent or fraudulent 
usually requires knowing facts not 


generally known or knowable when 
the representation is made. It is 
probably prudent practice for buy- 
ers to investigate information that 
reasonable people in the position 
of recipients of the representation 
would be expected to investigate. O 
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by Jeffrey L. Rubinger 


Using Shared Application Mortgages to Avoid FIRPTA 


he combination of a weak 

USS. dollar and low interest 

rates has resulted in an 

enormous increase in for- 
eign investment in U.S. real estate.! 
While investment is not expected to 
continue at the same pace, the U.S. 
is expected to remain the number 
one overall real estate market for 
non-US. investors.’ 

From a U.S. federal income tax 
perspective, the primary obstacle 
facing foreign persons who invest 
in U.S. real estate is the Foreign 
Investment in Real Property Tax 
Act (FIRPTA), more specifically 
§897. Under this provision, any gain 
recognized by a foreign person on 
the disposition of a “United States 
real property interest” (USRPID will 
be treated as if such gain were ef- 
fectively connected to a U.S. trade 
or business and, therefore, subject to 
USS. federal income tax at the gradu- 
ated rates that apply to U.S. persons. 
Additionally, when §97 applies, the 
purchaser of a USRPI typically is 
required to withhold and remit to 
the IRS 10 percent of the purchase 
price in accordance with §1445. 

One possible strategy to avoid 
FIRPTA involves the use of a shared 
appreciation mortgage (SAM). In a 
typical SAM arrangement, a lender 
provides a developer with a loan 
bearing a below-market fixed rate of 
interest, plus a share of the profit on 
a subsequent disposition of the prop- 
erty. SAMs were popular in the 1970s 
and 1980s when interest rates were 
in the double digits, but became less 
attractive as interest rates declined. 
Fueled by rising housing prices and 
mortgage rates, however, SAMs are 


staging a comeback, particularly 
with real estate projects that are 
perceived to be risky investments. 
As this article will illustrate, if the 
transaction is structured correctly, 
the taxpayers investing in U.S. real 
estate who may have the most to 
gain from the use of SAMs are non- 
U.S. taxpayers. 


Section 897 

Foreign persons typically are not 
subject to U.S. federal income tax 
on U.S. sourced capital gains unless 
those gains are effectively connected 
to a U.S. trade or business.’ As stated 
above, §897 treats any gain recog- 
nized by a foreign person on the 
disposition of a USRPI as if it were 
effectively connected to a U.S. trade 
or business. 

A USRPI is broadly defined under 
§897(c)(1)(A) as 1) a direct interest in 
real property located in the U.S., and 
2) an interest (other than an interest 
solely as a creditor) in any domestic 
corporation that constitutes a U.S. 
real property holding corporation 
(i.e., a corporation whose USRPIs 
make up at least 50 percent of the 
total value of the corporation’s real 
property interests and business as- 
sets). An interest in a partnership 
may also be considered a USRPI in 
certain situations.’ 

Regulation 1.897-1(d)(2)(i) elabo- 
rates on the phrase “an interest other 
than an interest solely as a creditor” 
by stating it includes “any direct or 
indirect right to share in the appre- 
ciation in the value, or in the gross 
or net proceeds or profits generated 
by, the real property.” The regulation 
goes on to state that a “loan to an 
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individual or entity under the terms 
of which a holder of the indebtedness 
has any direct or indirect right to 
share in the appreciation in value 
of, or the gross or net proceeds or 
profits generated by, an interest in 
real property of the debtor or of a 
related person is, in its entirety, an 
interest in real property other than 
solely as a creditor.” Accordingly, a 
SAM that is tied to US. real estate 
is a USRPI for purposes of §897. 

Simply owning a USRPI, however, 
does not necessarily trigger any ad- 
verse tax consequences under §897. 
Rather, a non-U.S. taxpayer will be 
subject to tax under that provision 
only when the USRPI is “disposed 
of.” Reg. 1.897-1(g) provides that 
disposition “means any transfer 
that would constitute a disposition 
by the transferor for any purpose 
of the Internal Revenue Code and 
regulations thereunder.” Further- 
more, the Internal Revenue Manual 
provides that a disposition may 
include sales, gifts where liabilities 
exceed adjusted basis, like-kind 
exchanges, changes in interests in 
a partnership, trust, or estate, and 
corporate reorganizations, mergers, 
or liquidations, even foreclosures or 
inventory conversions.” 

With respect to SAMs, Reg. §1.897- 
1(h), Example 2, illustrates a sig- 
nificant planning opportunity for 
non-U.S. taxpayers investing in 
US. real estate. In the example, a 
foreign corporation lends $1 million 
to a domestic individual, secured 
by a mortgage on residential real 
property purchased with the loan 
proceeds. Under the loan agreement, 
the foreign corporate lender will re- 
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ceive fixed monthly payments from 
the domestic borrower, constituting 
repayment of principal plus interest 
at a fixed rate, and a percentage of 
the appreciation in the value of the 
real property at the time the loan is 
retired. 

The example states that, because 
of the foreign lender’s right to share 
in the appreciation in the value of 
the real property, the debt obligation 
gives the foreign lender an interest 
in the real property “other than 
solely as a creditor.” Nevertheless, 
the example concludes that §897 
will not apply to the foreign lender 
on the receipt of either the monthly 
or the final payments, because these 
payments are considered to consist 
solely of principal and interest for 
U.S. federal income tax purposes. 
Thus, the example concludes the 
receipt of the final appreciation pay- 
ment that is tied to the gain from the 
sale of the U.S. real property does not 
result in a disposition of a USRPI 
for purposes of §897, because the 
amount is considered to be interest 
rather than gain under §1001. The 
example does note, however, that 
a sale of the debt obligation by the 
foreign corporate lender will result 
in gain that is taxable under §897. 
The Internal Revenue Manual also 
acknowledges that U.S. tax savings 
can be achieved by non-U.S. taxpay- 
ers who invest in U.S. real estate 
through SAMs: 


Taxpayers may attempt to use debt 
instruments with contingent interest 
features to avoid IRC section 897. This 
scheme takes advantage of the fact that 
IRC section 897 only applies to disposi- 
tions. IRC section 897 does not apply 
to collections of principal and interest. 
Under this scheme, a foreign taxpayer 
obtains a shared appreciation loan. It 
does so rather than obtain a direct inter- 
est ina USRPI. The USRPI is owned by a 
related domestic corporation. The related 
domestic corporation is the debtor with 
respect to the shared appreciation loan. 
The domestic corporation realizes a gain 
on the sale of the property. Part of the 
gain is transferred to the foreign taxpayer 
as contingent interest. The contingent 
interest received by the foreign taxpayer 
is generally subject to 30 percent with- 
holding tax. However, the withholding tax 
is often eliminated or reduced by treaty. 
Therefore, this scheme allows a foreign 
taxpayer to convert IRC section 897 
taxable gain into tax-free or tax-reduced 
interest income.® 


Withholding on U.S. Source 
Interest 

By characterizing the contingent 
payment in a SAM as interest (and 
not a disposition of a USRPI) for 
tax purposes, the §897 regulations 
potentially allow non-U.S. taxpay- 
ers to avoid U.S. federal income tax 
on gain arising from the sale of U.S. 
real estate, if structured correctly. 
Specifically, non-U.S. taxpayers are 
generally subject to a 30 percent 
withholding tax (unless reduced by 
treaty) on certain passive types of 
U.S. source income, including inter- 
est.’ An important exception to this 
rule exists for “portfolio interest,” 
which is exempt from withholding 
tax in the U.S. For this purpose, port- 
folio interest is defined as any inter- 
est (including OID) that is paid on a 
note that is either 1) in registered 
form or 2) that is not in registered 
form, if there are arrangements 
reasonably designed to ensure that 
the note will be sold only to non-U.S. 
persons and certain other conditions 
are satisfied.® 

There are, however, a number 
of exceptions to portfolio interest, 
including certain “contingent inter- 
est.” For purposes of this provision, 
§871(h)(4)(A) provides that contin- 
gent interest is determined by refer- 
ence to, among other items: 1) any 
receipts, sales, or other cash flow of 
the debtor or related person; 2) any 
income or profits of the debtor or a 
related person; or 3) any change in 
value of any property of the debtor 
or a related person. 

Therefore, a payment on a SAM 
that is otherwise treated for U.S. 
federal income tax purposes as inter- 
est will not qualify for the portfolio 
interest exemption if the payment is 
contingent on the appreciation of the 
financed real property. Accordingly, 
unless a treaty applies to reduce 
the withholding tax, the contingent 
interest feature of a SAM would be 
subject to a 30 percent withholding 
tax in the US. 

Currently, there are at least 11 
jurisdictions that have concluded 
income tax treaties with the U.S. 
that contain provisions that entirely 
eliminate U.S. withholding tax on in- 
terest, including contingent interest, 


paid from the US. to the respective 
treaty jurisdiction: Czech Republic, 
Finland, Germany, Hungary, Ice- 
land, Norway, Poland, the Russian 
Federation, the Slovak Republic, 
Sweden, and Ukraine. Accordingly, 
a payment of U.S. source interest, 
including contingent interest, made 
to a resident of one of these treaty 
jurisdictions generally would not 
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be subject to U.S. withholding tax, 
assuming such person otherwise is 
eligible for treaty benefits. 

For a non-US. taxpayer to be eli- 
gible for treaty benefits, the taxpayer 
must be considered a resident of the 
particular treaty jurisdiction and 
must satisfy any limitation on ben- 
efits (LOB) provision in the treaty. 
Under most U.S. income tax treaties, 
a foreign person will be considered 
a resident for treaty purposes if 
such person is “liable to tax therein 
by reason of its domicile, residence, 
citizenship, place of management, 
place of incorporation, or any other 
criterion of a similar nature.” 

Similarly, under most “modern” 
income tax treaties, a resident of a 
treaty country will satisfy the LOB 
provision if that resident is an in- 
dividual, or a corporation that is at 
least 50 percent owned by citizens or 
residents of the U.S. or by residents 
of the jurisdiction where the corpo- 
ration is formed and not more than 
50 percent of the gross income of the 
foreign corporation is paid or accrued 
in the form of deductible payments 
to persons who are neither citizens 
nor residents of the U.S. or residents 
of the jurisdiction where the corpora- 
tion is formed. 

In order for a non-U.S. taxpayer 
who is not resident in one of the 
treaty jurisdictions listed above to 
obtain a complete exemption from 
U.S. withholding tax on the contin- 
gent interest payment, that taxpayer 
must rely on a treaty that has been 
concluded with the U.S. which has 
no LOB provision. Currently, four 
treaty jurisdictions provide an 
exemption from withholding on 
payments of U.S.-source interest, 
including contingent interest, and 
do not have LOB provisions: Hun- 
gary, Iceland, Norway, and Poland. 
Therefore, a non-U.S. taxpayer that 
is not resident in a favorable treaty 
jurisdiction can obtain a complete 
exemption from withholding on con- 
tingent interest by investing through 
a corporation formed in one of these 
four jurisdictions. 


Using Hybrid Entities to 
Reduce Foreign Tax 
Of course, when organizing a 


Many foreign 
jurisdictions treat a 
U.S. single-member 
LLC as a separate 
company for foreign 

tax purposes, 

regardless of 
whether the LLC is 
disregarded for U.S. 

tax purposes. 


corporation in a non-U.S. jurisdic- 
tion, local income taxes need to be 
considered. Hungary currently has 
a 16 percent corporate income tax 
rate, Iceland 18 percent,and Norway 
and Poland both 28 percent. Given 
that an individual non-U:S. taxpayer 
is eligible for the 15 percent long- 
term capital gains tax rate in the 
US. for property that has been held 
for at least 12 months, it generally 
would not be practical from a tax 
perspective for a non-U.S. taxpayer 
to invest in U.S. real estate through 
a corporation formed in one of these 
jurisdictions, if a foreign tax of at 
least 15 percent would be incurred. 

A back-to-back loan arrangement 
using a hybrid entity may lower the 
effective foreign corporate income 
tax burden. Of the four treaty juris- 
dictions that do not have LOB provi- 
sions, two — Hungary and Norway 
— do not impose withholding taxes 
under their local laws on interest 
paid to nonresidents. Accordingly, 
by lending money from a low-tax 
jurisdiction to a corporation formed 
in Hungary or Norway and then re- 
lending that money from Hungary 
or Norway to the U.S. pursuant to 
a SAM, it may be possible to avoid 
U.S. federal income tax on the SAM 
payments and incur very little for- 
eign tax. Furthermore, depending 
on the jurisdiction, it then may be 
possible to repatriate the profits to 
the jurisdiction where the ultimate 
non-U.S. investors are resident, in a 
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tax-efficient manner. 

Example: A U.K. resident (but non- 
domiciliary) wishes to participate 
in the appreciation, if any, of a real 
estate development project located 
in the U.S. To do so, the investor 
organizes a Norwegian corporation 
that owns 100 percent of the stock 
of a US. limited liability company 
(LLC) that defaults into a disre- 
garded entity for federal income tax 
purposes. The U.S. LLC loans money 
to its Norwegian parent, which then 
re-lends the money to the U.S., tak- 
ing back a SAM tied to the US. real 
estate venture. 

With this structure, no U.S. with- 
holding tax would be imposed on 
the SAM payments, including the 
contingent interest payment, under 
Article 11 (the interest provision) of 
the U.S.-Norway income tax treaty. 
Also, the interest paid from Norway 
to the U.S. LLC would not be subject 
to withholding tax in Norway and 
would give rise to a deduction in 
Norway (leaving a small interest 
rate spread in Norway). Many for- 
eign jurisdictions, including Norway, 
treat a U.S. single-member LLC as 
a separate company for foreign tax 
purposes, regardless of whether 
the LLC is disregarded for U.S. tax 
purposes. Because the LLC would 
be disregarded for U.S. tax purposes, 
the interest paid from Norway to 
such LLC should also be disregarded 
for U.S. tax purposes. 

The earnings eventually could be 
paid from the LLC to the ultimate 
non-U.S. investors of the Norwe- 
gian corporation in a tax-efficient 
manner. Norway recently amended 
its participation exemption regime 
and, as a result, not only exempts 
from corporate income tax dividends 
received from within the European 
Economic Area (EEA) (EU, Norway, 
Iceland, and Liechtenstein), but also 
exempts dividends received from 
outside of the EEA, so long as the 
jurisdiction is not considered a low 
tax jurisdiction (i.e., a jurisdiction 
where the corporate tax rate is less 
than 18.67 percent or two-thirds of 
Norway’s corporate tax rate of 28 
percent). The U.S. would not appear 
to be a low tax jurisdiction for this 
purpose. Also, Norway does not im- 
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pose withholding taxes on dividends 
paid to residents of the EEA, which 
includes the U.K. 


Possible Challenges by the IRS 

The Service has several potential 
arguments to use in denying treaty 
benefits to a non-U.S. taxpayer in- 
vesting in U.S. real estate pursuant 
toa SAM. 

¢ Is There a Partnership? — The 
most likely IRS argument would be 
an attempt to characterize the rela- 
tionship between the foreign lender 
and the U.S. borrower as a partner- 
ship for tax purposes, resulting in 
treating the contingent interest 
payment as something other than 
interest for U.S. federal income tax 
purposes. The IRS was successful on 
this argument in Farley Realty Corp. 
v. Commissioner, 279 F.2d 701 (2d 
Cir. 1960), aff'g TC Memo 1959-93, 
in which the Tax Court bifurcated 
a purported debt instrument into 
both a loan and the acquisition of 
an equity interest in a corporation, 
and held that the appreciation pay- 
ment was not deductible as interest. 
The Second Circuit affirmed the 
Tax Court’s holding, indicating that 
the lack of a fixed maturity date as 
well as the indefiniteness of the ap- 
preciation were both critical factors 
weighing against the finding of a 
debtor-creditor relationship with 
respect to the appreciation payment. 
See also, GCM 36702 (4/12/1976), in 
which the IRS recharactered an ap- 
parent loan evidenced by a 40-year 
promissory note as an equity interest 
in a limited partnership. 

On the other hand, there are 
authorities that support the char- 
acterization of a contingent interest 
payment as interest for federal tax 
purposes and do not treat the lender 
and borrower as partners for tax pur- 
poses. For one, as noted earlier, Reg. 
1.897-1(h), Example 2, clearly indi- 
cates that the payment on a SAM that 
reflects equity participation rights 
in US. real property is considered 
to be interest for U.S. federal income 
tax purposes. Moreover, in Rev. Rul. 
83-51, 1983-1 CB 48, the Service 
specifically ruled that the contingent 
interest feature of a SAM was treated 
as interest for purposes of §163. 


It also is significant that no au- 
thorities have cited Farley for the 
proposition that a supposed debt 
instrument can be bifurcated into 
debt and equity components. In fact, 
Farley is often cited for the necessity 
of a fixed maturity date in a debt 
instrument. In addition, commenta- 
tors have noted that the terms of the 
SAM in Farley were “clearly distin- 
guishable” from the typical SAM and, 


therefore, “the case should not cause 
any apprehension for a SAM lender.” 
For these reasons, and despite Farley 
(and the other decisions that rechar- 
acterize a purported debt instrument 
into an equity investment), non-U.S. 
taxpayers should feel comfortable 
that, if properly structured, the 
payment on a SAM that reflects the 
equity participation rights in U.S. 
real property should be treated as 
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interest for U.S. federal income tax 
purposes.” 

¢ Treaty Benefits — If a back-to- 
back loan arrangement is used, the 
IRS also may attempt to deny treaty 
benefits under Aiken Industries, Inc. 
v. Commissioner, 56 T.C. 925 (T.C. 
1971), and the conduit financing 
rules (Reg. §1.881-3). In Aiken, the 
IRS successfully argued that interest 
payments made by a U.S. corporation 
to a Honduran corporation (which 
collected the interest on behalf of 
a Bahamian corporation) were not 
exempt from U.S. withholding tax 
under the U.S.-Honduras income tax 
treaty then in effect. The Tax Court 
agreed with the IRS and reasoned 
that the Honduran corporation, 
while a valid resident under the US.- 
Honduras treaty, had no “dominion 
and control” over the funds and was 
a mere collection agent or “conduit 
for the passage of interest payments” 
from the US. entity to the Bahamian 
entity. 

Similarly, under the conduit fi- 
nancing regulations, the IRS has 
the authority to disregard, for pur- 
poses of §881, the participation of 
one or more intermediate entities 
in a “financing arrangement” where 
the entities are acting as conduit 
entities. If the intermediate entity 
is disregarded under those regula- 
tions, the financing arrangement 
is recharacterized as a transaction 
directly between the remaining 
participants to the transaction. A fi- 
nancing arrangement would include 
back-to-back loans. Therefore, under 
the conduit financing regulations, 
the Service would have the ability 
to disregard the existence of the 
Norwegian entity, if those provisions 
are otherwise satisfied. 

The weakness in applying the 
rationale of Aiken or the conduit fi- 
nancing regulations, however, is that 
the entity making the first loan (i.e., 
the hybrid entity) is disregarded for 
US. federal income tax purposes and 
treated as a branch of the Norwe- 
gian. As a result, there are no back- 
to-back interest payments for U.S. 
federal income tax purposes. Thus, 
the IRS would have a much more 
difficult time contending that the 
Norwegian company is acting as a 


mere conduit for payments between 
the U.S. and the hybrid entity. 

Finally, the IRS may argue that 
the regulations under §894(c)(2) 
should apply to deny treaty benefits. 
Reg. 1.894-1(d)(1) provides that “an 
item of income received by an entity 
[which includes disregarded entities, 
under Reg. 1.894-1(d)(3)(i)], wher- 
ever organized, that is fiscally trans- 
parent under the laws of the United 
States and/or any other jurisdiction 
with respect to an item of income 
shall be eligible for reduction under 
the terms of an income tax treaty to 
which the United States is a party 
only if the item of income is derived 
by a resident of the applicable treaty 
jurisdiction.” 

Admittedly, the provision would 
deny treaty benefits if the interest 
were paid directly to the hybrid 
entity, rather than through the 
Norwegian company to the hybrid 
entity. That follows because the 
income would not be considered 
to be derived by a resident of the 
treaty jurisdiction. For example, a 
payment of interest from the U.S. 
to a disregarded U.S. LLC owned 
by a Norwegian corporation would 
not be considered derived by the 
Norwegian corporation for purposes 
of obtaining treaty benefits, because 
the U.S. LLC would not be treated as 
fiscally transparent under the laws 
of Norway. The regulations under 
§894(c)(2) should not be applicable, 
however, because the interest pay- 
ments are not being made from the 
USS. directly to the hybrid entity but 
instead are being made to a nonfis- 
cally transparent entity organized 
in a treaty jurisdiction. The Service 
would be facing an uphill battle if it 
attempted to deny treaty benefits in 
that situation. 


Conclusion 

With foreign investment in U.S. 
real estate reaching an all-time high, 
minimizing the taxes imposed under 
§897 will remain a critical objective 
for years to come. Although SAMs 
raise a host of debt-equity issues, the 
§897 regulations illustrate that, if 
structured correctly, SAMs can result 
in significant tax savings. In addi- 
tion, with the use of the appropri- 
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ate treaty jurisdictions, and proper 
planning, these tax savings may be 
enjoyed by any non-U.S. taxpayer, 
regardless of residence. O 


' Foreign Investment in U.S. Real Estate 
Continues to Rise, NATIONAL REAL EstaTE 
Investor, May 1, 2005. 

* “Foreign Investors Will Reduce U.S. 
Real Estate Portfolio Allocations,” 2004 
Association of Foreign Investors in Real 
Estate Annual Survey. 

’ A nonresident alien individual also 
will be subject to U.S. federal income tax 
on U.S. source capital gains if that indi- 
vidual is present in the U.S. for 183 days 
or more during the tax year and certain 
other conditions are satisfied. Section 
871(a)(2). 

* See §897(g) and Temp. Reg. 1.897-7T. 

> LR.M. 4233, §5(13)1(8). 

6 T.R.M. 4.61.12.11(2) (1/1/02). 

* Sections 871 (a) and 881(a), and 
§§1441 and 1442. In general, interest is 
sourced according to the residence of the 
debtor. Section 861 (a)(1). 

Sections 871(h) and 881(c). 

® Friend, Shared Appreciation Mortgag- 
es, 34 Hastincs L.J. 331 (November 1982), 
fn. 287. See also Drankoski, Revenue 
Ruling 83-51: Tax Treatment of Shared 
Appreciation Payment Mortgages, 4 Va. 
Tax Rev. 409 (Winter 1985). 

‘0 For example: 1) The terms of the loan 
should contain a definite maturity date 
as well as acap on interest participation; 
2) The loan should not be convertible 
into an equity interest in the borrower, 
particularly if the economic return to the 
lender before and after the conversion to 
equity is substantially the same; 3) The 
lender should not have effective control 
over the borrower or the borrower's as- 
sets (i.e., the real estate) exceeding that 
which a lender ordinarily would have; 4) 
There should be sufficient security for 
the debt; 5) The loan should be recourse 
in nature, rather than nonrecourse; 6) 
There should not be a provision in the 
loan under which the purported lender 
is obligated to subordinate to some or all 
of the borrower’s future creditors; and 7) 
The contingent interest should be based 
on the borrower’s gross receipts rather 
than on its net income. If the terms of a 
SAM contain these provisions, it is more 
likely to withstand I.R.S. scrutiny. 
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FAMILY LAW 


| by Peter L. Gladstone and Andrea E. Goldstein 


Codifying Cohabitation as a Ground for Modification 


or Termination of Alimony — So What’s New? 


ohabitation has long been 

recognized as a basis for 

seeking the modification 

and/or termination of an 
alimony obligation. Until recently, 
such applications were governed 
strictly by case law and decided on a 
case-by-case basis. In the exercise of 
their discretion, the courts had only 
precedent as their guide. However, 
on June 10, 2005, a new post-divorce 
codification of the long-standing com- 
mon law was enacted. FS. §61.14 was 
revised to include a new subsection 
(b), authorizing a court to reduce 
or terminate alimony upon finding 
that “a supportive relationship has 
existed between the obligee and 
a person with whom the obligee 
resides.” The new statute embodies 
much of what the case law already 
provides. It also leaves many ques- 
tions unanswered. In reality, not a 
whole lot has changed. 


The Requirements 

It is well established in Damiano 
v. Damiano, 855 So. 2d 708, 710 (Fla. 
4th DCA 2003), that “[t]hree pre- 
requisites are required for a modi- 
fication of alimony: 1) a substantial 
change in circumstances; 2) that was 
not contemplated at the time of final 
judgment of dissolution; and 3) is 
sufficient, material, involuntary and 
permanent in nature.” In Bridges v. 
Bridges, 842 So. 2d 983, 984 (Fla. 
1st DCA 2003),' “[flor cohabitation 
to be sufficient to warrant a find- 
ing of changed circumstances, the 
court must consider whether either 
of two factors is present: whether 
the cohabitant provides support to 
the recipient spouse, or whether the 


recipient spouse contributes to the 
support of the cohabitant.” The statu- 
tory requirements are similar, albeit 
with new catch phrases sprinkled 
about. F.S. §61.14(b)(1) stipulates 
that there must be “specific written 
findings by the court that since the 
granting of a divorce and the award 
of alimony a supportive relationship 
has existed between the obligee and 
a person with whom the obligee re- 
sides.” In determining whether an 
award of alimony should be reduced 
or terminated because of such a re- 
lationship, “the court shall elicit the 
nature and extent of the relationship 
in question.” §61.14(b)(2). 


The Burden of Proof 

Cheney v. Cheney, 741 So. 2d 565, 
566 (Fla. 4th DCA 1999), provides 
that the burden of proof is on the 
obligor “to show that the cohabitant 
provides support to the former spouse 
or the former spouse contributes to 
the other’s support.” The statute also 
places the burden squarely upon the 
obligor “to prove by a preponderance 
of the evidence that a supportive 
relationship exists.”” 


The Circumstances 

A review of the pre-codification 
case law reveals a myriad of circum- 
stances to be considered by the court 
in making its determination includ- 
ing, but not limited to: the extent to 
which the new living situation has 
impacted the financial condition of 
the alimony recipient and the contin- 
ued need for alimony, Reno v. Reno, 
884 So. 2d 461 (Fla. 4th DCA 2004); 
Dibartolomeo v. Dibartolomeo, 679 
So. 2d 72 (Fla. 4th DCA 1996); the 


extent to which the contribution of 
a cohabitant reduces the expense of 
the recipient spouse and lessens the 
need for alimony, Donoff v. Donoff, 
777 So. 2d 1078 (Fla. 4th DCA 2001); 
Cheney v. Cheney, 741 So. 2d 565 
(Fla. 4th DCA 1999); Springstead v. 
Springstead, 717 So. 2d 203 (Fla. 5th 
DCA 1998); the extent to which the 
recipient spouse is supporting the co- 
habitant, Schneider v. Schneider, 467 
So. 2d 465 (Fla. 5th DCA 1985); the 
extent of the relationship between 
the cohabiting parties, Bentzoni v. 
Bentzoni, 442 So. 2d 235 (Fla. 5th 
DCA 1983); the permanent nature of 
the economic change, Long v. Long, 
622 So. 2d 622 (Fla. 2d DCA 1993); 
the continuation of the cohabitation 
at the time of the hearing, Stuart v. 
Stuart, 385 So. 2d 134 (Fla. 4th DCA 
1980); and the underlying purpose of 
the alimony award, Lee v. Lee, 544 So. 
2d 1083 (Fla. lst DCA 1989). 

FS. §61.14(b)(2)(a) — (k) sets forth 
a similar list of circumstances to be 
considered by the court in determin- 
ing the nature and extent of the re- 
lationship including, but not limited 
to, the extent to which the obligee 
and their cohabitant have “held 
themselves out as a married couple” 
to evidence a permanent supportive 
relationship; the “period of time” 
they have resided in a permanent 
place of abode; the extent of their “fi- 
nancial interdependence”; the extent 
to which they have “supported” each 
other, the extent to which they have 
“performed valuable services for the 
other” or “the other’s company or em- 
ployer”; whether they have “worked 
together to create or enhance any- 
thing of value”; whether they have 
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‘jointly contributed to the purchase 
of any real or personal property”; 
whether they have an express or im- 
plied agreement “regarding property 
sharing or support’; and whether 
they have supported “the children 
of one another.” 

It is fairly apparent that any one or 
combination of these “factors” could 
have deftly been argued as a basis 
for a modification or termination by 
a reasonably thoughtful and creative 
advocate pre-codification, but the 
road map provided by the legislature 
surely does not hurt. 


De facto Marriage 

It is axiomatic in our common law 
that Florida does not recognize “de 
facto marriage.’ F.S. §61.14(b)3 also 
makes it clear that Florida does not 
recognize de facto marriage. 


What is Left? 

Despite the many similarities 
between the case law and the stat- 
ute, many unanswered questions 
remain; the most glaring of which 
is why should there be disparate 
treatment between de facto and de 
jure marriages where, for support 
purposes, the practical effect is 
the same. Courts have repeatedly 
grappled with this distinction and 
have even specifically requested 
that the legislature address this is- 
sue.' Courts have overtly expressed 
frustration at the fact that the law 
of Florida creates no legal rights or 
duties between live-ins and that, asa 
result, such relationships are treated 


indiscriminately even though they 
are akin to a traditional marriage. 
In Lowry v. Lowry, 512 So. 2d 1142, 
1143 (Fla. 5th DCA 1987), the court 
stated: 
It is invidious and illogical for the law to 
discriminate against those who enter into 
de jure marriages and favor those who 
enter into de facto marriages instead. 
There may be a problem of proof in estab- 
lishing a de facto marriage, but once such 
‘marriage’ is established, it should have 
the same legal consequences in support 
matters as would a de jure marriage. 
Nevertheless, the statute is silent 
on this issue except to recognize 
that “relationships do exist that 
provide economic support equiva- 
lent to a marriage and that alimony 
terminable on remarriage may be 
reduced or terminated upon the es- 
tablishment of equivalent equitable 
circumstances as described in this 
paragraph.” This is essentially a 
restatement of the case law which 
provides no concrete authority. 


In his letter to the secretary of 


state dated June 10, 2005, approv- 
ing the new cohabitation statute, 
Gov. Jeb Bush also acknowledged 
the difficulties that have been en- 
countered where de facto marriage 
is concerned. He stated: 

I also recognize that current Florida law 
does not specifically encourage our courts 
to re-evaluate the merit of alimony pay- 
ments when the obligee enters into a de 
facto marriage. In fact, current Florida 
law arguably encourages ex-spouses to 
cohabitate with new partners and avoid 
marriage in an effort to preserve alimony 
payments. That does not yield strong 
families. To the extent this bill addresses 
that shortcoming in current law, I sup- 
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port its goal. 

Gov. Bush raised other concerns 
regarding the new statute in his let- 
ter including the fact that it “does not 
address how child support payments 
would be impacted by a modification 
or termination of alimony’; it “does 
not acknowledge the transitory 
nature of these cohabitation rela- 
tionships by providing a means to 
reinstate terminated alimony should 
the supportive relationship dissolve’; 
and it “potentially allows modifica- 
tion of alimony payments based on 
any supportive relationship” (7.e., 
a friend or co-worker). Gov. Bush 
offered suggestions with regard to 
each of these concerns and expressed 
a desire that the legislature address 
them in the next legislative ses- 
sion. 

Some other unanswered ques- 
tions left open by the new statute 
include: 

Question: Can a trial judge now 
provide in a final judgment of dis- 
solution of marriage that a spouse’s 
alimony terminates upon remarriage 
or cohabitation? 

In Dibartolomeo, the Fourth DCA 
held that a trial judge could not in- 
clude a provision in a final judgment 
automatically terminating alimony 
upon cohabitation absent a valid 
settlement agreement. The statute 
is silent on this issue. 

Question: In those pre-codification 
settlements where the negotiated 
agreement already contains a co- 
habitation clause (e.g., “in the event 
that the wife cohabits with an adult 
male for six consecutive months...”) 
does the new statutory language 
provide a separate and distinct basis 
for modification or does the inclusion 
of such a provision effectively waive 
application of the statute? 

In Robinson, the court held that 
the terms of the parties’ marital 
settlement agreement which made 
specific provisions for modification 
based on cohabitation controlled. 
It is unclear now whether the stat- 
ute would apply absent a specific 
waiver. 

Question: Does the statute apply to 
all types of alimony including reha- 
bilitative alimony or does the court 
first have to determine the purpose 
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“jointly contributed to the purchase 
of any real or personal property”; 
whether they have an express or im- 
plied agreement “regarding property 
sharing or support”; and whether 
they have supported “the children 
of one another.” 

It is fairly apparent that any one or 
combination of these “factors” could 
have deftly been argued as a basis 
for a modification or termination by 
a reasonably thoughtful and creative 
advocate pre-codification, but the 
road map provided by the legislature 
surely does not hurt. 


De facto Marriage 

It is axiomatic in our common law 
that Florida does not recognize “de 
facto marriage.”’ §61.14(b)3 also 
makes it clear that Florida does not 
recognize de facto marriage. 


What is Left? 

Despite the many similarities 
between the case law and the stat- 
ute, many unanswered questions 
remain; the most glaring of which 
is why should there be disparate 
treatment between de facto and de 
jure marriages where, for support 
purposes, the practical effect is 
the same. Courts have repeatedly 
grappled with this distinction and 
have even specifically requested 
that the legislature address this is- 
sue.‘ Courts have overtly expressed 
frustration at the fact that the law 
of Florida creates no legal rights or 
duties between live-ins and that, asa 
result, such relationships are treated 


indiscriminately even though they 
are akin to a traditional marriage. 
In Lowry v. Lowry, 512 So. 2d 1142, 
1143 (Fla. 5th DCA 1987), the court 
stated: 

It is invidious and illogical for the law to 
discriminate against those who enter into 
de jure marriages and favor those who 
enter into de facto marriages instead. 
There may be a problem of proof in estab- 
lishing a de facto marriage, but once such 
‘marriage’ is established, it should have 
the same legal consequences in support 
matters as would a de jure marriage. 


Nevertheless, the statute is silent 
on this issue except to recognize 
that “relationships do exist that 
provide economic support equiva- 
lent to a marriage and that alimony 
terminable on remarriage may be 
reduced or terminated upon the es- 
tablishment of equivalent equitable 
circumstances as described in this 
paragraph.” This is essentially a 
restatement of the case law which 
provides no concrete authority. 

In his letter to the secretary of 
state dated June 10, 2005, approv- 
ing the new cohabitation statute, 
Gov. Jeb Bush also acknowledged 
the difficulties that have been en- 
countered where de facto marriage 
is concerned. He stated: 

I also recognize that current Florida law 
does not specifically encourage our courts 
to re-evaluate the merit of alimony pay- 
ments when the obligee enters into a de 
facto marriage. In fact, current Florida 
law arguably encourages ex-spouses to 
cohabitate with new partners and avoid 
marriage in an effort to preserve alimony 
payments. That does not yield strong 


families. To the extent this bill addresses 
that shortcoming in current law, I sup- 
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port its goal. 

Gov. Bush raised other concerns 
regarding the new statute in his let- 
ter including the fact that it “does not 
address how child support payments 
would be impacted by a modification 
or termination of alimony”; it “does 
not acknowledge the transitory 
nature of these cohabitation rela- 
tionships by providing a means to 
reinstate terminated alimony should 
the supportive relationship dissolve”; 
and it “potentially allows modifica- 
tion of alimony payments based on 
any supportive relationship” (i.e., 
a friend or co-worker). Gov. Bush 
offered suggestions with regard to 
each of these concerns and expressed 
a desire that the legislature address 
them in the next legislative ses- 
sion. 

Some other unanswered ques- 
tions left open by the new statute 
include: 

Question: Can a trial judge now 
provide in a final judgment of dis- 
solution of marriage that a spouse’s 
alimony terminates upon remarriage 
or cohabitation? 

In Dibartolomeo, the Fourth DCA 
held that a trial judge could not in- 
clude a provision in a final judgment 
automatically terminating alimony 
upon cohabitation absent a valid 
settlement agreement. The statute 
is silent on this issue. 

Question: In those pre-codification 
settlements where the negotiated 
agreement already contains a co- 
habitation clause (e.g., “in the event 
that the wife cohabits with an adult 
male for six consecutive months...”) 
does the new statutory language 
provide a separate and distinct basis 
for modification or does the inclusion 
of such a provision effectively waive 
application of the statute? 

In Robinson, the court held that 
the terms of the parties’ marital 
settlement agreement which made 
specific provisions for modification 
based on cohabitation controlled. 
It is unclear now whether the stat- 
ute would apply absent a specific 
waiver. 

Question: Does the statute apply to 
all types of alimony including reha- 
bilitative alimony or does the court 
first have to determine the purpose 
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of the alimony? 

In Lee, the court held that it must 
determine the purpose of the reha- 
bilitative alimony (i.e., whether it 
was awarded for support or for some 
other purpose) before determining 
whether it can be terminated. The 
court noted that the termination 
of rehabilitative alimony upon re- 
marriage also depended upon the 
purpose for which the rehabilitative 
alimony was originally awarded and 
the express provisions for termina- 
tion in the original order awarding 
alimony. The statute, FS. §61,14(3), 
refers to “alimony terminable on re- 
marriage” and states that it may be 
“reduced or terminated upon the es- 
tablishment of equivalent equitable 
circumstances” as described therein, 
but it does not specifically address 
the different types of alimony and 
whether the court must first deter- 
mine the court’s purpose in making 
the original award. 

Question: Is there a heavier burden 
upon the obligor when the alimony 
obligation exists by agreement as 
opposed to by judgment? 

Case law provides that “[a]n 
alimony award set by the trial court 
based upon an agreement of the 
parties bears a heavier burden than 
is otherwise the case.” The statute 
makes no mention of this consider- 
ation. 

Question: When is it appropriate to 
award a nominal amount as opposed 
to terminating alimony altogether? 

In Bridges, the court held that the 
original alimony award should be 
reduced to a nominal sum of alimony 
to protect the former wife’s interests 
should she experience a significant 
change in the circumstances of her 
cohabitation.® The statute offers no 
guidance here. 

Question: Should alimony be re- 
duced by the actual amount of need 
that has been eliminated, the actual 
amount of support being diverted, or 
should it be terminated entirely? 

In Schneider, the case was remand- 
ed for the trial court to consider how 
much, if any, of the support to the 
former wife was being used to sup- 
port her boyfriend and to reduce the 
alimony payment “to that extent.” 
Similarly, in MacLaren v. MacLaren, 


616 So. 2d 104, 106 (Fla. lst DCA 
1993), the court held that: 

In Florida, the law is to the effect that, 
in the absence of an agreement, when 
a payor spouse challenges the receiv- 
ing spouse’s right to continue to receive 
periodic alimony because the receiving 
spouse is cohabiting without the benefit 
of marriage, the court must determine 
whether either the new cohabiting 
partner is providing some support to the 
receiving spouse’s need; or the receiving 
spouse is diverting some of the support 
alimony to the new cohabiting partner. 
If the court finds the answer to either of 
those questions to be in the affirmative, 
it must then decide what effect such a 
fact should have upon the payor spouse’s 
obligation to continue to pay alimony. 


The statute authorizes the court 
to “reduce or terminate” an alimony 
award, so we can only presume that 
a similar intent is inferred. 

Question: What if the recipient 
spouse and the cohabiting partner 
stop cohabiting after a petition for 
modification and/or termination is 
filed? 

In Stuart, the trial court denied 
the husband’s petition for modifica- 
tion noting that “the meretricious 
relationship is at an end.” The dis- 
sent pointed out that the former 
wife’s cohabitant moved out when 
the husband’s petition for modifica- 
tion was filed and that the testimony 
was “conflicting as to his intentions 
once the litigation was resolved.” 
The statute does not address this 
issue. 


Going Forward 

As the courts interpret and imple- 
ment the new codification found in 
FS. §61.14(b), we can expect a new 
body of case law to evolve and the un- 
answered questions may be resolved. 
It is also possible that the legislature 
will tinker with the new law. For the 
moment, litigants will have to rely 
upon the statute and the principles 
set forth in the prior case law where 
the statute is silent or unclear. Prac- 
titioners should be mindful of the 
possible implications of the statute 
and be certain to include reference 
to it in any prospective agreement 
regarding alimony. 


' “Because it does not entail the same 
benefits, duties and rights as a traditional 
marriage, cohabitation alone cannot 


precipitate a termination of alimony 
without the factual finding of a change 
in circumstances concerning the former 
spouse’s needs and finances.” Dibartolo- 
meo v. Dibartolomeo, 679 So. 2d 72, 73 
(Fla. 4th D.C.A. 1996). 

2 However, it has been held that “un- 
married cohabitation raises a presump- 
tion of changed circumstances” which 
means that once the party seeking 
modification establishes cohabitation and 
shows support to or from the cohabitant, 
a significant change in circumstances is 
established and the burden shifts to the 
recipient spouse to show continued need. 
Bridges, 842 So. 2d at 984. See also De- 
Poorter v. DePoorter, 509 So. 2d 1141 (Fla. 
1st D.C.A. 1987). The statute contains no 
such presumption. 

’ DePoorter, 509 So. 2d at 1144. 

+ In Lee, the First D.C.A. stated: “We feel 
compelled to comment upon an underly- 
ing social and public policy problem that 
inheres in the resolution of the issues 
raised in this case. The Florida district 
courts of appeal have given tacit, if not 
express, approval to the continuation of 
support alimony even though the recipi- 
ent spouse has established a meretricious 
relationship involving cohabitation as 
man and wife without the solemnization 
required to make it a legal marriage. We 
point out this incongruity primarily to 
identify the need for specific legislation 
directly addressing the treatment of ali- 
mony payments to recipient spouse living 
in a state of unsolemnized marriage.” Lee, 
544 So. 2d at 1088-1089. 

5 DePoorter, 509 So. 2d at 144. See also 
Long, 622 So. 2d 622. 

® See also Reno, 884 So. 2d 461. 

? Stuart, 385 So. 2d at 135; see also 
Springstead, 717 So. 2d 203 (former wife 
ceased cohabiting with male companion 
one and one-half years before modifica- 
tion hearing). 


Peter L. Gladstone is a partner 
with Gladstone & Weissman, P.A., and is 
board certified in marital and family law. 
He is a graduate of Brandeis University 
and the Benjamin N. Cardozo School of 
Law, Yeshiva University (J.D.). Mr. Glad- 
stone is a member of the Family Law Sec- 
tion Executive Council and past member 
of the Family Law Rules Committee of the 
Bar. 

Andrea E. Goldstein is senior as- 
sociate at Gladstone & Weissman, P.A., in 
Ft. Lauderdale. Ms. Goldstein has prac- 
ticed family law exclusively since graduat- 
ing Touro College Jacob D. Fuchsberg Law 
Center with a J.D., magna cum laude. She 
practiced for 10 years in New York before 
relocating to Florida. She is a member of 
the New York and Florida bars. 

This column is submitted on behalf 
of the Family Law Section, Jorge M. Ces- 
tero, chair, and Charles F. Miller, editor. 


THE FLORIDA BAR JOURNAL/MARCH 2006 47 


| 
| 
{ 
{ 
{ 
{ 
q 
| 
( 
q 
| 
| 
| 
| : 
| 


APPELLATE PRACTICE 


by Finn Pressly 


Reply Briefs: Rules and Protocol 
in the Battle for the Last Word 


he Florida Supreme Court 

in Boca Burger, Inc. v. Fo- 

rum, 912 So. 2d 561, 573 

(Fla. 2005), recently ad- 
opted the Fourth District’s maxim 
that outcomes should not “depend on 
who is the most powerful, most elo- 
quent, best dressed, most devious and 
most persistent with the last word.” 
Though the court directed this warn- 
ing at unsavory trial tactics, appellate 
attorneys are wise to keep this rule in 
mind — especially when it comes to 
the battle for the last word. 

In the appellate arena, Florida 
Rule of Appellate Procedure 9.210(a) 
specifically grants the last word to 
the appellant through the reply brief. 
Rule 9.210(a) provides that “the only 
briefs permitted to be filed by the 
parties in any one proceeding are 
the initial brief, the answer brief, a 
reply brief, and a cross-reply brief.” 
The cross-reply brief is only permitted 
when there has been a cross-appeal, 
which turns the appellee into a cross- 
appellant. Naturally, the rules grant 
the cross-appellant the final word 
in his or her cross-appeal! in Rule 
9.210(e). 


The Role of the Reply Brief 

Rule 9.210(d)-(e) narrowly defines 
the role of the reply brief, limiting its 
content to rebuttal of the arguments 
made by the appellee in the answer 
brief. As the First District recognized 
in St. Regis Paper Co. v. Hill, 198 So. 
2d 365, 366 (Fla. 1st DCA 1967), “[t]he 
office of a reply brief is to respond to 
new matters contended by an oppos- 
ing brief.” Even though the reply brief 
does not provide the appellant with 


an unrestricted forum, appellants 
sometimes abuse their right to the 
last word (often inadvertantly), leav- 
ing the appellee with no opportunity 
to respond. 

Florida courts have consistently 
prohibited appellants from arguing 
new issues in their reply briefs. “An is- 
sue raised for the first time on appeal 
in appellants’ reply brief, even though 
properly preserved for appeal, will not 
be considered by this court.”” 

Despite such clear pronouncements 
from the courts, the reply brief is 
often subject to abuse by appellants. 
When new issues are introduced in 
the reply briefs, even experienced ap- 
pellate practitioners find themselves 
at a loss. The rules do not provide a 
particular mechanism for respond- 
ing to inappropriate reply briefs.* 
Likewise, case law does not establish 
a preferred means of drawing the 
court’s attention to the infraction. 

Generally speaking, each appellate 
district — if not each judge — has its 
own stance on how to respond to im- 
proper reply briefs. When asked how 
an appellee should respond, several 
judges have offered their own person- 
al insights on the subject. While their 
opinions do not necessarily reflect 
their respective district’s overall phi- 
losophy, they certainly illustrate the 
range of attitudes toward responding 
to improper issues in reply briefs. 


Using Oral Argument to 
Respond 

Many of the judges agreed that 
oral argument offers an advanta- 
geous opportunity for bringing these 
issues to the court’s attention. Thus, 
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when the appellee considers his or 
her options for responding to an 
inappropriate reply brief, the re- 
sponse should be tailored with oral 
argument in mind. For example, if 
an appellee’s case rests in a district 
that grants oral argument as a mat- 
ter of course, counsel can rest as- 
sured of having an available forum 
for responding to the appellant’s 
reply brief. 

Under Rule 9.320 of the Florida 
Rules of Appellate Procedure, how- 
ever, a party’s request for oral argu- 
ment must be filed along with the 
final brief. (“A request for oral argu- 
ment shall be a separate document 
served by a party not later than the 
time the last brief of that party is 
due.”) For the appellant, the final 
brief is obviously the reply brief. 
The appellee’s request for oral argu- 
ment, however, must be made when 
filing the answer brief. Therefore, 
even if the appellee believes that 
oral argument is unnecessary, he 
or she may want to request argu- 
ment, if for no other reason than to 
ensure an opportunity to respond 
to the appellant’s reply brief. If the 
reply brief raises no objectionable 
arguments, Rule 9.320 permits the 
appellee to withdraw this request. 


Responsive Motions 

As discussed, the appellate rules 
do not provide a particular remedy 
for responding to inappropriate 
reply briefs. Therefore, the appel- 
lee often finds himself or herself 
constructing his or her own ad hoc 
motion or notice to alert the court 
to the improper argument. By and 
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large, most judges recommended 
either a motion to strike and/or a 
motion to file a limited response to 
the new argument. Their attitudes 
toward filing these motions, how- 
ever, reveal differing philosophies 
toward motion practice in the ap- 
pellate courts. 

Judge Patricia Kelly of the Sec- 
ond District warned appellees to 
use restraint when considering a 
motion to strike. “When you start 
getting into motions to strike, that’s 
when I would tell people to use them 
judiciously,” she cautioned. Kelly 
suggested appellees first determine 
whether the appellant’s infraction 
has caused any real harm. In her 
opinion, motions to strike should 
be reserved for instances when the 
new argument causes the appellee 
real harm or prejudice. She also re- 
emphasized the availability of oral 
argument to address any concerns 
regarding the appellant’s reply 
brief. “Even if you do a motion to 
strike, and it’s denied,” she said, “I 
still wouldn’t hesitate to bring it up 
at oral argument.” 

Like Judge Kelly, Judge Chris 
Altenbernd of the Second District 
advised that the circumstances of 
the alleged infraction should dictate 
the attorney’s response. He said 
that the question of new issues in 
the reply brief is often a very nu- 
anced one and may be better suited 
to resolution at oral argument. “By 
and large,” he said, “appellate judges 
hate cases that get into motion wars. 
You want to get into the merits of 
the case and resolve it.” 

Judge Altenbernd also noted 
that some attorneys believe that 
unsuccessful motions have the ef- 
fect of educating the court as to 
their position. He pointed out that 
the panel of judges that hears mo- 
tions is often different from the 
panel that will hear the merits of 
the appeal. Though these motions 
are filed in the appellate pleadings 
file, Altenbernd cautioned that 
“it’s unlikely that the merits panel 
will go through the pleadings file 
because they assume those issues 
have ironed themselves out.” Thus, 
if an attorney files a motion simply 
to “educate” the court, he or she may 


find that those efforts have little to 
no instructive effect on the merits 
panel. 

On the other end of the spec- 
trum, Judge Ricky Polston of the 
First District expressed his own 
personal preference for responding 
to improperly argued reply briefs. 
He would always suggest filing a 
motion to strike inappropriate por- 
tions of reply briefs. Drawing from 
his experience on the other side of 
the bench, he noted that an attorney 
is never sure what issue the court 
will seize upon and rest its decision. 
Taking a better-safe-than-sorry 
approach, Polston advised always 
filing a motion to strike, though he 
stressed that his own opinion does 
not necessarily reflect the First 
District’s policy. 

Judge Richard Orfinger of the 
Fifth District suggested filing a 
motion to strike that also seeks 
leave to file a limited response to 
the newly added issue. Judge Leslie 
Rothenberg of the Third District of- 
fered similar advice, adding that the 
court may be more likely to grant a 
motion for limited response than a 
motion to strike. The determination 
of whether an issue comes within 
the scope of what was argued in- 
volves careful study of the record 
and the briefs, and an appellate 
court may not be willing to strike 
an argument before it conducts 
an in-depth review of the appeal. 

Another possible recourse is 
the notice of filing supplemental 
authority under Florida Rule of 
Appellate Procedure 9.225. This 
option requires a certain degree of 
caution, however, given that notices 
of supplemental authority may not 
contain any argument. Instead, 
the rules provide that notices of 
supplemental authority may only 
reference the issue on appeal that 
the authority addresses. While such 
a notice does not provide the ag- 
grieved party with an unlimited fo- 
rum, some practitioners have found 
notices of supplemental authority to 
be a useful way to file case law re- 
butting newly pled issues or alerting 
the court to the fact that the reply 
brief contains a prohibited new is- 
sue. 


Conclusion 

While the judges’ responses reveal 
a wide range of attitudes toward mo- 
tions to strike and motions for limit- 
ed response, this disparity of opinion 
further highlights the importance of 
oral argument as a responsive tool. 
When the appellee files an answer 
brief, he or she must remember that 
the decision to request oral argu- 
ment may affect whether he or she 
gets the opportunity to respond to 
the appellant’s reply brief. While 
motions to strike and motions for 
limited response certainly have their 
proponents in certain judicial cham- 
bers in Florida, a request for oral 
argument is perhaps the safest way 
to ensure that an appellee will have 
the opportunity to cure any abuse of 
the “last word” by the appellant. 0 


' Judge Chris Altenbernd of the Sec- 
ond District noted that if no cross-appeal 
has been filed, all self-styled cross-reply 
briefs are automatically stricken as a 
matter of course. 

2 Snyder v. Volkswagen of Am., Inc., 
574 So. 2d 1161, 1161 (Fla. 4th D.C.A. 
1991). See also Gen. Mortgage Assocs., Inc. 
v. Campolo Realty & Mortgage Corp. ,678 
So. 2d 431, 431 (Fla. 3d D.C.A. 1996) (“The 
fact that this issue was raised for the first 
time in the reply brief alone precludes our 
consideration of the matter.”); Pursell v. 
Sumter Elec. Co-Op., Inc., 169 So. 2d 515, 
518 n.2 (Fla. 2d D.C.A. 1964) (declining to 
consider an argument made for the first 
time in the reply brief). 

’ It is interesting to note that the 
rules governing review of workers’ com- 
pensation proceedings provide explicit 
guidance as to this issue. FLA. R. App. P. 
9.180(h)(3). The rules prohibit motions to 
strike and encourage parties to use their 
own briefs to point out possible rules 
violations. If this option is not available, 
the rules permit the aggrieved party to 
file a “suggestion of noncompliance.” 
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B.A., cum laude, and J.D. from the Univer- 
sity of Notre Dame. Mr. Pressly is licensed 
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of the Appellate Practice Section, Thomas 
D. Hall, chair, and Wendy S. Loquasto, 
editor. 
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722-9400, Fax: (502) 722-9401, E-mail: 
keatingavconsult @bellsouth.net. 


Expert Witnesses 


Handwriting 


= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U. S. Phone(561)622-6310; www. 
americandocumentexaminers.com. 


@ Forensic Document Examiner/Hand- 
writing Expert: Don Quinn, 101 Century 
21 Drive, Suite 123, Jacksonville, FL 32216, 
(904) 721-3434. Thirty years experience 
in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired 
FDLE Document Examiner. 


Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
27 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Lawyer Services Rates 
Standard Format — $80 per insertion. Minimum 
of 5 lines. Each additional line is $20. Initial ad 
placement payable in advance. 5-time insertion, 
$400; 10-time insertion, $750. 


Display Format — 

1 Time 5Times 10 Times 
1/6 pg $300 $250 $200 
$250 $225 $200 
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Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of 
Certified Planners (AICP). Author, AICP 
Professional Practice Manual. 35+ years Ex- 
perience in Land Use, Site Plans, and Code 
Compatability, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans@aol.com: 
www.solinplanning.com. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visit us at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral ap- 
praisal for estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William TT. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut. 
com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass’n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 26185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax 
(305) 682-1533. 


Malpractice Insurance 


@ Jason A.Wyman of Advanced Insurance 
is an independent agent who specializes in 
malpractice insurance. Access rates from 
various carriers with one application. (954) 
889-0710; jwyman @advancedins.com. 


Stockbroker Fraud 
Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Mechanical Engineering 


Warnings, Labels, Instructions and User Manuals 


Consumer Product Safety 


Vehicles: Auto, Truck, Trailer, Boat, Recreational 


Chemical, Environmental and Fire 


Agricultural and Construction Engineering 


Miller Engineering 


Power Tools and Machine Guarding 

Guarding and Entanglement Accidents 
Compliance with OSHA/ANSI/ASTM/UL/NFPA 
Metalworking, Woodworking, Plastic Molding 


Warnings & Instructions Books by Miller & Lehto (4) 
Design of User Manuals & Wamings (ANSI 2535) 
Intemational (ISO) Symbol/Warning Requirements 
Health & Chemical Hazard Warnings 


Human Factors and Ergonomics 
Slips, Falls: Premise - Vehicle - Ladder 
Child, Home Appliances, Power Tools & Electrical 


Auto Crash Data Retrieval System (Vetronix CDR) 
Roadway/Traffic Accident Reconstruction 

ATV, Jet Ski, Snowmobile, Personal Watercraft 
Seat Belts, Air Bags, Restraint Usage/Wamings 


Fires & Explosions: Vapors/Electrical/Chemical 
OSHA Material Safety Data Sheets (MSDS) 
Chemical Labeling Requirements (ANSI Z129.1) 
Groundwater & Environmental Contamination 
Chemical & Solid Waste Disposal Warnings 


Construction Trades & Equipment Accidents 
Tractor, Implement, Harvester & Grain Storage 
Chemicals: Pesticides, Herbicides, Fungicides 


James M. Miller, PE, PhD Mark R. Lehto, PhD 
Bradley T. Cook, PE, BSME 
Our 12 other professional staff represent degrees in 
mechanical, agricultural, chemical, human factors, 
ergonomics, packaging, law and psychology. 


4 
! 
q 
www.millerengineering.com 
e-mail: jmiller@millerengineering.com 
i 
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Services 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 961-995-7429 


Full background at: 
www.expertinsurancewitness.com 


No Merit - No Charge (subject to terms) 


_ CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
with in depth medical testimony of physical damages caused by pain. 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


If it's a question of 


Safety... 


The answer must be 


Professional 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 

Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


AMERICAN HEART 
ASSOCIATION 


Fighting Heart Disease and Stroke 


JOIN THE FIRM 


EXERCISE 


fully? 


Have you ever wished 


Have you ever thought what a relief it would be, without any cost whatsoever, to be able to talk frankly 
with just such a person—a person who is solving problems just like yours and is living happily and use- 


Now you can. Call the Florida Lawyers Assistance, Inc., hotline at 800/282-8981. 


you could sit down and talk in complete confidence with someone about 
your law practice—someone whose drinking or drug problem may have been worse than yours; someone 
who can tell you what drinking/use of drugs did to his or her practice, family, and health? Or maybe just 
someone to listen with an understanding heart rather than with judgment and condemnation? 
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Services 


KERR & ASSOCIATES 


Court Reporters 


FORMS PR 


INCREASE Serving Lake and Seminole County 

REVENUE 759% 1 -800-246-1 753 
anfor 

BANKRUPTCY CH 7-13 

PETITION PROCESSING 1033 W. 1st Street 

UNDER NEW REFROM LAW Suite A 

Sanford, Florida 32771 


CONTACT US FREE YOUR STAFF TO WORK (407) 330-4700 


727-364-6333 
Bankruptcycoordinator.com ON MORE COMPLEX CASES— Tava eS 
bes com 614 N. Sinclair Ave. 


pce Tavares, Florida 32778 
(352) 742-3144 Blumberg Excelsior 

Fax (352) 742-1244 
Deposition Suites Available Corporate Creations 


Bankruptcy Coordinator 


East Bay Mortgage 


Services to reduce healthcare liens and Subrogation claims A 
for the PlaintiffsTrial Bar Empire Corporate 


ERISA Plans Florida Lawyers Mutual Cover 3 


Personal Health Insurance Policies P 

State and federal ‘oe health plans Gilsbar 21 

Medicare/Medicai 

HMOs 

liens 
ampus 

Provider balance billing disputes Harvey E. Morse, P.A. 


Government Liaison 51 


WADE YEAKLE P.A. www.wadeyeakle.com Hurley, Rogner, Miller 
Tort & insurance practice since 1967 Phone: (727) 896-1230 
Healthcare specialization since 1990 Fax: (727) 823-8043 
540 4" Street North Cell: (727) 643-9695 
St. Petersburg, FL 33701-2302 Email: Info@wadeyeakle.com 


Insurance Metrics 51 


Int’! Genealogical 29 


FORENSIC & INVESTIGATIVE ACCOUNTANTS 52 
LITIGATION SUPPORT & ADVISORY SERVICES LexisNexis Cover 2, 9, 15 


Claims for Damages and Lost Profits - Contract Disputes 
Economic Crimes - Stockholder Derivative Actions 

Bankruptcies & Reorganizations Miller Engineering 50 

Frauds, Defalcations & Financial Irregularities 

Expert Testimony Med Witness 


Marcia Lippincott 13 


Serving individuals, law firms, siictmaincaaeel and government agencies PNC Advisors 
nationwide. 


Michael A. DeCarlo, Jr. CPA THE DECARLO GROUP, LLC 
1401 Brickell Avenue #920, Miami, FL 33131 (305) 373-3800 QLTT International 


Professional Safety 


Ricci, Leopold 


TELL THEM YOU SAW IT IN THE The DeCarlo Group 
LAWYER SERVICES PAGES OF Trugman Valuation 
THE FLORIDA BAR JOURNAL oe Comme 


Wade Yeakle 52 
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Welcome to a Whole 
World 


Regulatory 


Westlaw’s new RegulationsPlus opens a universe of possibilities. 
For thorough, reliable federal regulatory research, turn to one source: 
RegulationsPlus. Access Westlaw’s new comprehensive index, editorially created 
federal caselaw summaries, integrated federal register, point-in-time versioning, 


related administrative content and all other relevant sources. 


RegulationsPlus, a single comprehensive source for researching the Code of 


Federal Regulations. Complete your research quicker and with total confidence. 


To experience RegulationsPlus, visit west.thomson.com/westlaw/regulationsplus 
or call 1-800-762-5272 today. 


© 2005 West, a Thomson business L-317144/12-05 


Westlaw. 
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